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PROCEEDI NGS
CHAI RMAN O HARA: |I'mgoing to call this
neeting to order, if everyone would take a seat, please.

Thank you all for being here today despite the weather. |

would i ke to start with a roll-cal

Tamar a.

MS. HUDDLESTON: Tamar a Huddl eston with the

Attorney General's Office.

MS. CLEMENT: Gail Clenent.

MS. MARTINCIC:. Andrea Martincic.
MR. SMTH: Myron Smth.

CHAl RMVAN O HARA: M chael O Har a.

Gl LL: Hal GII.

BEAL: Roger Beal .

25 35 3

Moving on to Item-- Let the record reflect that

M. Rocha is present and sitting in for Shannon Davis. |

bel i eve, Bob, if | understand right,

so you are eligible to vote.

FOSTER: Ther esa Foster.

LEWS: Leandra Lew s.
TSIOLIS: George Tsiolis.
CHAI RMAN O HARA: Great, thank you.
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1 MR. ROCHA: That is correct.

2 CHAI RMAN O HARA: Moving on to Item 2,

3 adm ni strative issues. W postponed the approval of

4 m nutes from Decenber. Sone people didn't have a copy.

5 Has everyone received a copy of both the Decenmber 2002 and
6 t he January 2003 m nutes and had an opportunity to read

7 t hose?

8 MS. FOSTER: Yes.

9 MR. BEAL: Yes.

10 CHAI RMAN O HARA: Are there any changes,

11 corrections? Okay. You want to nove those, Hal.

12 MR. GILL: | move that the m nutes for

13 Decenmber and January be accepted as submtted.

14 MR. TSIOLIS: | second the notion.

15 CHAI RMAN O HARA: All those in favor of

16 accepting the approval of mnutes from January -- excuse
17 me, Decenber 2002 and January 2003, please say aye. Those
18 opposed say nay. Motion passes.

19 Moving on to Item 3, UST Policy Conmi ssion
20 procedures. We have sone new nenbers as everyone i s aware
21 of. And | wanted to kind of -- as kind of the first order
22 of business kind of review what we have done in terms of
23 setting up ground rules for the nmeetings. And that was
24 done -- Myron, do you renmenber when we first started? Was
25 it '98 or so?
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1 MR. SMTH. Al, when was our first neeting?
2 MR, JOHNSON: It was January ' 99.

3 CHAl RMVAN O HARA: And at that time --

4 think | circulated the rules that we agreed to at that

5 poi nt, and hopefully everybody got a copy of these

6 yesterday or Monday. They are basically -- We didn't go

7 with a full formal Robert's Rules but along the |ines of

8 t hat .

9 We also -- | want to bring particular attention
10 to, | think it is, Nunmber 11. It says, "Meetings wll be
11 kept as informal as possible,” and I think that was a good
12 suggestion. We've kind of used that rule from our
13 i nception.

14 | also printed out sone excerpts from Robert's

15 Rules. And I think we are maybe reaching the point due to

16 t he nunber of people that attend the neetings and sone of

17 the i ssues that have beconme quite contentious, that it may

18 be time to add a little formality to our proceedi ngs

19 because we have really tried to elicit a lot of public

20 coment. Sonetines we get stuck on sone issues and aren't

21 able to finish our business.

22 Let nme read this one excerpt that | circul ated

23 to everyone, especially the italics, the first part. "The

24 degree of formality the presiding officer uses will depend

25 on the size of the group and the anmount of agreenent in
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1 the group. A small group in close agreenent needs | ess

2 strict adherence to procedural rules than one in which

3 sharp differences of opinion and war in cliques exist."

4 And it is ny observation that we've kind of gone nore

5 towards the latter part of that, with sharp differences

6 and war in cliques. M feeling, it may be tinme to add

7 sonme formality.

8 | wanted to get your feeling as a Conm ssion if
9 you want to continue to see an informl manner or add a

10 little nmore formality toit. So | open it up to

11 di scussi on.

12 MS. LEWS: M. Chairman, as a new person

13 and sitting on sone other conmi ssions, it was very

14 confusing to try to figure out comng into the neeting who
15 was doi ng what, when, where, and why. |t was very

16 confusi ng when questions were taken fromthe floor

17 t hroughout the nmeeting and very little was really said by
18 t he Conm ssion nmenbers. So | |left confused as to what was
19 really our role and what was our purpose in being here.
20 We represent a specific group and to help nmove this al ong,
21 it was confusing that we were really doing that.
22 CHAI RMAN O HARA: Have you served on ot her
23 boards, then, Leandra?
24 MS. LEWS: | was on the Brown Cloud Summ t,
25 and | have been chairing two visibility commttees.
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CHAI RMAN O HARA: It is unusual, in your

opi ni on, the manner in which we take public coment?

MS. LEWS: That's why | was so confused
because | thought there was a governnental procedure in
how t hese t hi ngs were done.

CHAI RMAN O HARA: W have operated nore as a
st akehol der group, wouldn't you say, Myron? MNbre
listening to i nput and ki nd of give and take back and
forth. | think that worked at first. There was so many
| ssues and sone contentious issues that we are starting to
get bogged down, | think, in a |lot of comment.

I'll open the floor up to anyone else. Hal.

MR. Gl LL: As the chair of the technical

subcomm ttee, 1've basically had to do the sane thing.
The subcomm ttee is even nore open in that we use it as a
forum for discussion for issues that we bring to the
Policy Comm ssion. But because the agendas are reaching
one and a half to two pages of the issues that we need to
get through, | have had to inpose a little nore structure
toit. And basically, as you said, to nove through the
agenda, if | see that we're not getting anywhere on a
particular issue, then I'lIl stop and nove to the next one.
So we still want discussion. | think we need to
have di scussion. But because of the size of the agendas

and because of the sharp difference of opinion, as you
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1 stated, | think we do need to have a little bit nmore; but

2 | don't want to go conpletely towards the Robert's Rul es

3 because then it is very difficult to have discussion,

4  think.

5 CHAI RMAN O HARA: Any ot her coment s?

6 MS. MARTINCIC: | would just ask if we

7 change our format, that it is clear and everyone knows the
8 process to follow

9 CHAI RMAN O HARA: In ternms of how this is

10 going to work practically, I think it is incunbent upon ne
11 to maintain order and to make sure that any speaker,

12 menbers of the public, are on topic. So |I'mprepared to
13 do that.

14 The other issue, | think it goes hand in hand

15 with this formality issue is, Nunber B -- or Letter B,

16 which is the structure of public comment. And | would

17 li ke to get some feedback on that also. W have -- when
18 we first started, and | had gone through our m nutes, it

19 clearly states that we are going to have speaker slips.

20 But to nmy nenory, | don't think we've ever actually done
21 t hat .

22 MR. G LL: W actually did discuss that.
23 CHAI RMVAN O HARA: Ckay.

24 MR. Gl LL: And fromwhat | renmenber in our

25 di scussions, we -- | think fromwhat | renmember -- And |
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1 can check back in the mnutes. | thought we decided that
2 we thought that it would slow the discussion down too
3 much; but if people wanted to turn in speaker slips, they
4 coul d.

5 CHAI RMVAN O HARA: Ckay.

6 MR. Gl LL: But |I would have to | ook back at
7 t hat .

8 CHAl RMAN O HARA: That and, also, | think
9 t he second part of that is we nade a decision to put

10 public comment at the end of virtually every topic as

11 opposed to nore traditionally what you see is public

12 comment comng at the end. So that's an issue | want to

13 bring up and get some comment on, is that still a practice

14 we want to continue? O do you think we should put it

15 back at the end and then -- | nmean, there is -- obviously,

16 there is going to be tinmes where we want to get public

17 comment because people in the public have information.

18 think as a general rule, do we want to keep it at the end

19 of every itemor do we want to nove it to the end?

20 MS. MARTI NCI C: End.

21 CHAI RMAN O HARA: End? Any ot her comments,

22 feelings? M. Beal.

23 MR. BEAL: When we're on point, | think

24 coments that relate to that help clarify or give us

25 great er understandi ng of the discussion taking place at
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that tinme. |I'mafraid that I mght have a little bit of a

probl em remenberi ng exactly the essence of the
conversation we've been having relating to the public

comment if it is all at the end on a variety of subjects.

1
2
3
4
5 So | prefer that it stays behind each i ssue as we go
6 t hrough it.

7 | would comment on the structuring of comments

8 as well. | think they contribute in the fact that they

9 often open up views that we're maybe not considering or

10 not aware of on a particular topic. And while it is

11 difficult to stay on point, it does give us the idea of

12 somepl ace to go with the topic.

13 CHAI RMAN O HARA: It was going to be ny

14 reconmendati on that as a general rule we put public

15 comment at the end. However, in any specific topic if the
16 chair or individual nmenbers have a question that they

17 woul d like to solicit information fromthe public, they

18 can at that tinme nake a specific -- there is sone issues
19 t hat obvi ously maybe it's not appropriate for public

20 coment. That was going to be ny recommendati on.

21 MS. MARTINCIC: It would be determ ned on

22 t he agenda?

23 CHAI RMVAN O HARA: | think it would be

24 automatically off the agenda. It would be at the end. |If

25 a speaker maybe submtted a slip, said he had particul ar
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1 interest in a topic, or alternatively if the nenber

2 t henmsel ves felt the need to get information fromthe

3 public, at that point it would be appropriate as a general
4 rul e.

5 Ms. Huddl est on.

6 MS. HUDDLESTON: | agree that sonmetines it

7 is better to have the comment at the time you are having

8 t he di scussion because it may bring forward a point.

9 CHAI RMAN O HARA: True.

10 MS. HUDDLESTON: However, | woul d suggest

11 t hat comments be nade to the Commi ssion and that the

12 Comm ssion then seek further inquiry fromthe Departnment
13 or from sonmeone else, if we need to.

14 CHAI RMAN O HARA: | agree with that. That's
15 anot her part of this public coment, is that it is ny

16 I ntention to recogni ze public speakers in the public. And
17 oftenti mes you nmay have witnessed where the public wll

18 start questioning each other. They will start asking

19 guesti ons of the Departnment as opposed to asking us. And
20 then | think if it is appropriate, we can ask the
21 Department or whonmever, Do you want to respond to that?
22 Comment s should al ways cone to the chair, and we should
23 al ways direct responses.
24 MS. CLEMENT: WIIl there be a limt on the
25 time that public comment -- or comment will be provided so
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that we can keep focused? O are you going to |eave that

open-ended?

CHAI RMAN O HARA: | think we should follow
the rules that we have currently, which is a maxi num of
five m nutes per speaker unless the chair extends tinme.

MS. CLEMENT: Wbuld that be five m nutes per
topic or five m nutes per speaker?

CHAI RMAN O HARA: | think it was per
speaker. |Is that appropriate, or do you feel that's
excessive?

MS. CLEMENT: |If you are going to organize
it so that the comments conme at the end, then five m nutes
per speaker | believe would be appropriate. But if you
are going to organize given a particular topic, | would
like to see that be a snmaller period of time potentially.

CHAI RMAN O HARA: Let ne ask you. In order
to i mpl enent these, do we need to have sone notions and
vote on these particular issues? O do you think it is
sonmething if we have consensus on, the chair can go ahead?

MS. HUDDLESTON: | think a notion is
appropri ate.

CHAI RMAN O HARA: Ckay. The chair can make
notions. | can certainly make -- I'll make a notion that
we -- regarding public coment, that we nove public

comment to the end of the agenda. However, we will accept
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1 speaker slips for any topics. And it is the discretion of
2 the chair and the nmenbers whether they want to elicit,

3 solicit, coments fromthe public. Coments fromthe

4 public should be directed to the chair, and there should

5 be no questions between nenbers of the public directly.

6 MS. LEWS: And can we add that they need to
7 be only relating to what's being discussed?

8 CHAI RMAN O HARA: Absol utely.

9 MS. LEWS: O what was di scussed.

10 CHAI RMAN O HARA: Stay on topic, absolutely.

11 MR. TSIOLIS: Wth respect to topics'

12 specific coments, are we going to limt that to two

13 m nutes, three m nutes?

14 CHAI RMAN O HARA: | think it should be

15 limted to three m nutes unless the chair extends the

16 time.

17 MR. TSIOLIS: That's part of your notion?

18 CHAl RMAN O HARA:  Yes.

19 MR. TSIOLIS: 1'll second that notion.

20 CHAI RMAN O HARA: Real quick, let me add

21 one. As part of that nmotion, | would ask that both public

22 and nmenmbers refrain from personal comments or personal

23 attacks. That should be an automatic, but sometines it's

24 not. That's the notion. Second?

25 MR. TSIOLIS: You have a second.
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1 CHAI RMAN O HARA: Okay. Does everyone

2 understand clearly the notion?

3 MS. MARTINCIC:. WII speaker slips be

4 subm tted for both end-of-the-hearing testinony and then
5 al so for specific topics?

6 CHAl RMAN O HARA:  Yes.

7 MS. MARTINCIC. So all?

8 CHAl RMAN O HARA:  Yes.

9 MS. MARTINCI C. Ckay.

10 CHAI RMAN O HARA: Okay. Any questions on
11 the notion? Clarifications?

12 MS. WOODALL: M. O Hara, as your attorney,
13 if I may ask one question. Laurie Wodall, Assistant

14 Attorney General. |1'mcounsel for the Policy Comm ssion.
15 Was it your intention to also allow speakers at the end to
16 request the Comm ssion address other issues at their next
17 nmeeting? Because your notion, as framed, would limt

18 public comment only to the itens on the agenda for that
19 day. Was it your intent --
20 CHAI RMAN O HARA: Let me clarify that. M
21 understanding also is that public comment -- general
22 public coment at the end is pretty nmuch open to any
23 t opi c.
24 MS. WOODALL: It is.
25 CHAI RMAN O HARA: There is no limtation
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1 that we are putting on that.

2 MS. WOODALL: Right. | wanted to make sure.
3 Your notion, as framed, suggested that public comrent

4 woul d be taken only with respect to the matters on that

5 day's agenda.

6 CHAI RMAN O HARA: Oh, no.

7 MS. WOODALL: What | understood the

8 consensus was was that if a nenber of the public at the

9 end of the nmeeting wanted to request the Comm ssion to

10 address an issue at a subsequent neeting, you would, in
11 fact, entertain such a coment?

12 CHAI RMAN O HARA: Certainly, we would.

13 think the comment on the public coment would be

14 pertaining to the topic -- are those topics that are on
15 t he agenda al ready, that those comments that pertain to
16 t hose topics stay on topic.

17 MS. WOODALL: Thank you.

18 CHAI RMAN O HARA: The end of public coment
19 is basically open, and they can request any kind of agenda
20 items to be added to the next neeting. |Is that clear?
21 Okay, great. Any other clarifications? Al
22 t hose in favor of the notion please say aye. All those
23 opposed pl ease say nay. Okay. The notion passes. Thank
24 you.
25 Moving on to Item 3C, public service training.
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|"ve invited Laurie Wodall who is our counsel for the
Comm ssion to explain particularly to our new nenbers but
possi bly our existing menbers the requirements for public
service training. You can sit.

MS. WOODALL: | only think best when I'm on
my feet, so | mght be thinking only half as well as |
normal |y do.

Good norning. | am Laurie Wodall. | amthe
assi gned Assistant Attorney General who represents the
Policy Comm ssion. |I'min the environnmental enforcenment
section, so Tamara Huddl eston is ny supervisor. Barbara
Pashkowski is the Assistant Attorney General that actually
represents the UST program So | thought | would sort of
expl ai n what each of our respective roles is.

There is a requirenent in the statute which is
I n your packet that all new public officers, which is what
you are now since you have been appointed to this
position, nmust undergo or nust participate in public
service -- | didn't want to say you had to undergo.

t hought that made it sound |like a root canal.

MS. HUDDLESTON: She's right.

MS. WOODALL: You have to take public
service orientation. It is put on by the Departnment of
Adm ni stration by statute. However, historically that

trai ning has been presented by the Ofice of Excellence in
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1 Government. There isn't anyone answering the phones over
2 there right now So I'min the process of trying to find
3 out who at the Departnment of Adm nistration is going to be
4 working with to present you with that training. You do
5 have six nonths; and hopefully before the end of that
6 time, I will have an answer as to who will be providing it
7 for you.

8 | know nmy office has videotapes on that that we
9 use in our training for state officials. 1'll see what |

10 can work out for you. But anyway, | will have an answer

11 for you, and I will give you sone dates as to who's

12 presenting the training.

13 | included some other information in the package

14 that | thought m ght be hel pful for you Conm ssion

15 menbers. | wasn't sure to what extent there was

16 famliarity with sone of the requirenents. And so | have

17 provi ded for you two chapters fromthe Arizona Agency

18 Handbook, which is a docunent that my office is required

19 by statute to publish to advise state agencies and state

20 officials concerning their official duties. So you have

21 in there a chapter that relates generally to the

22 obligations and requirenents of a public officer. And

23 there is going to be one nodification in those materials

24 as it relates to Policy Comm ssion nmenbers. And that is

25 the rules on conflicts of interest are different for you
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1 than they are for practically anyone else in state

2 government. And at sonme point, | will be happy to cone

3 back and go through those with you, if that's what you

4 woul d |I'i ke to do.

5 | have also included a copy of a chapter on open
6 meetings | aw because that is something that [imts how the
7 Comm ssion does its business and also limts the content

8 of what can be discussed at your neetings. And at sone

9 point, if there is a desire, | will be nore than happy to
10 give you a quick run-through of these materials. So if

11 anyone has any questions, | will be nmore than happy to

12 answer them

13 CHAI RMAN O HARA: Any questions from

14 comm ttee nenbers? Thank you.

15 | don't know if you want to stay up. Let's npve
16 on to ltemD, and | think this is really cone up -- we

17 battled this issue many times over the past several years.
18 Oftentimes sonme of the topics that we deal with here as a
19 Conmm ssion are al so the subject of an appeal hearing or an
20 ongoi ng adm ni strative hearing. And it's difficult to
21 know where the line is drawn and what the Conm ssion can
22 or can't discuss and/or some of the nenbers that are on
23 t he Conm ssion such as the Attorney CGeneral or
24 representatives in the public, how nuch can be di scussed
25 because all this is being taken down. |If there is
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1 i ssues -- | wanted to get sonme clarification and maybe

2 di scuss it as a Conm ssion as to how we should treat

3 i ssues that conme up that are part of the subject of an

4 appeal .

5 MS. WOODALL: There are two basic issues

6 that we need to keep in m nd when we are thinking about

7 this. The first is: What is your statutory charge? What
8 I's your power and authority? And that is generally set

9 forth in AR S. 49-1092 which says what you can do and

10 what your business is. And so you can't really do

11 anything unless it falls within this statutory frameworKk.
12 The second issue is basically one of efficiency.
13 Many of the matters that |'ve heard brought up fromthe

14 floor relate to specific individual matters. And while

15 | " msure they are very inportant to the parties involved,
16 because you are a Policy Conmm ssion and you are supposed
17 to be | ooking at big pictures, you have to nake a deci sion
18 about whether or not you want to focus your attention on a
19 specific matter or whether you want to sort of keep your
20 focus at nore high-level policy issues. And that's one

21 for you to decide.

22 There are a couple of practical inpedinents to
23 t he Department discussing specific pending matters with

24 you. The first is if it's a matter that one of the

25 Departnment representatives is going to be a decision maker
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formal adm nistrative chain, the decision maker has a
probl em in answering questi ons about a specific case

because of due process concerns.

i nformation that comes before themin a way that's fair to
both sides. And it's not -- it could create practical
problenms for themto justify their decisions if they have
been having di scussi ons about these matters outside their

nor mal procedures for evaluating a claim for exanmple.

And

probably seen some hesitancy on the part of Departnment

representatives.

in an adm nistrative process, it places the Departnment at
a significant disadvantage to have their representatives
basically cross-examned in front of you on topics and
aski ng questions which would probably, in sone

circunstances, not be legally perm ssible over at OAH

The
t he
way
can

t he

Page 20
in other words, it has not made its way up the nore

They're only supposed to be listening to

that's one of the reasons why sone of you have

The second is if it's a matter that is currently

party involved can then use that information over in
adm ni strative proceeding, and they can use it in a

t hat m ght not be particularly advantageous. So it

be construed as being a tactical effort on the part of
participant to get the Departnent at a di sadvant age.

Now, you could be saying, Well, why woul dn't
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1 they give the sanme information over at OAH that they woul d
2 give to us? Nunmber one, we m ght have different
3 wi tnesses -- or the Departnment m ght have different
4 w t nesses over at OAH, so there could be inconsistencies
5 in terms of the precise | anguage that's used by, for
6 exanmpl e, M. Bingham versus soneone else who's the
7 Departnment's witness in a case.

8 So the Departnent is at a di sadvantage by being
9 asked to answer questions and justify their position in

10 particular matters when they are currently undergoi ng

11 litigation. It really does present sone serious practical

12 and | egal problens for the attorneys. Sir.

13 MR. TSIOLIS: George Tsiolis. | have a

14 coupl e questions. When the parties go through an informal

15 settl ement process, the statute provides specifically that

16 statenents made in the informal settlement conference

17 cannot be used later on. Wuld it benefit the Comm ssion

18 If a simlar statutory revision were made that any

19 statenents made by the Departnent to discuss policy that

20 m ght be the subject of ongoing adm nistrative |litigation

21 woul d also simlarly be protected?

22 MS. WOODALL: You could certainly consider

23 that. | amnot one to advise you about the practical

24 | i keli hood that such a legislative initiative -- that you

25 coul d get anyone to draft a bill or that it would pass.
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1 sort of sincerely doubt it. It basically boils down to a
2 real policy decision for you. Do you really want to get
3 i nvolved in the individualized di sputes between the
4 Department and parties? |Is that your role? |Is that what
5 you want to do?

6 MR. TSIOLIS: Towards that second point, ny
7 understanding is that the Comm ssion has an obligation

8 both to advise the Departnent, however it gives input to
9 t he Departnment, but also to advise the |egislature short

10 of immunity for statenments made by the Departnment in

11 di scussi ons concerning i ssues that are before an OAH ALJ.

12 Woul d it be possible for the menbers of the Departnent --

13 or representatives of the Department to just recuse

14 t henmsel ves fromthe discussion so that the Conmm ssion can

15 go forward, have a discussion on the issue, and then

16 possi bly make recommendati ons to the | egislature, for

17 i nstance, during the |egislative session?

18 MS. WOODALL: Certainly your function in the

19 statute is to make precisely such policy recommendations.

20 The question that we were asked to address is whether or

21 not the Conm ssion should be tal king about specific cases

22 that are -- you can certainly talk about an issue that has

23 arisen in a specific case. For exanple -- | amgoing to

24 make sonmet hing up. The Departnent's position with respect

25 to tineliness and when a date starts and when it ends, for
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1 exanple. Let's use that as an exanple.

2 I f an individual party comes and says the

3 Departnment is taking this position in a case and it is

4 unr easonabl e and whatever their argunments are, do you want
5 to address it in the context of that particular case? O
6 do you want to address it nore in the context of, Well, we
7 woul d i ke the Departnent to explain to us why they are

8 using this policy or this tineliness calculation? And we
9 want to nmake a recommendation to you -- You can certainly
10 I nclude that in your report to the legislature. The

11 guestion is whether you franme it in terns of a particul ar
12 case.

13 MR. TSIOLIS: | would recomend to everyone
14 here that it be the latter approach that's being

15 recomended, that we discuss in terns of why. Ask the

16 Departnment to explain what the position is, why this

17 particular policy -- this particular interpretation is

18 bei ng made of a particular rule or a statute rather than
19 in the context of a specific case. | would definitely
20 recomend t hat.
21 MS. WOODALL: Ms. Pashkowski has al so
22 advi sed nme that one of the other issues that have conme up
23 in these hearings is you will have nenbers of the
24 Techni cal Appeal s Panel that may be present in the room
25 and that they are potential decision makers who woul d have
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1 to excuse thensel ves or | eave because they could -- there
2 could be a potential argunment there.

3 MR. TSIOLIS: Are they on the Conm ssion?

4 MS. WOODALL: | don't know.

5 MR. TSIOLIS: Are there menbers of the

6 Techni cal Appeal s Panel on the Conmm ssion?

7 CHAI RMVAN O HARA: No | onger?

8 MS. CLEMENT: No. |'ve resigned.

9 MR. TSIOLIS: So they could |eave the roonf
10 MS. WOODALL: Yeah. |If soneone woul d know
11 that they are there and could tell themto | eave the room
12 | don't happen to advise them
13 MS. CLEMENT: As a recent nenber of the
14 Techni cal Appeals Panel, | think if we tal ked about
15 policy, | think that's our role here, that discussion
16 about policy and our recommendations wll affect
17 i ndi vi dual cases because policy issues come up in these
18 cases. Even if we don't talk about specific cases, what
19 we recommend may have a very specific inpact on that case.
20 " mnot saying we shouldn't. | think that's our role.

21 But | think we should recognize. And | can

22 think of an exanple, if you would like. | think one of

23 the issues in front of the Techni cal Appeals Panel -- and

24 | just heard Barbara this norning, they have not received

25 our technical findings of facts yet and the adm nistrative
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1 decision on it -- refers to UST clean-ups in WQARF ar eas.
2 That's clearly a very high-level policy that the agency
3 and the Commi ssion need to consider. But what -- the
4 decision on that will affect that specific case that is
5 still yet to be decided or apparently has not been
6 publ i shed. So how do you play that off agai nst each
7 ot her ?

8 CHAI RMAN O HARA: Do you nean our
9 recomendation is going to have an effect?

10 MS. CLEMENT: It may.

11 CHAI RMAN O HARA: O the director's ultimte

12 deci si on?

13 MS. CLEMENT: The director's ultimate

14 deci sion. But our discussion about it could al so inpact

15 t hat specific case.

16 MS. WOODALL: In a practical sense, that's

17 certainly possible. But your specific charge here is to

18 make these recommendati ons, which you do in a report.

19 And there is another part of the statute that

20 tal ks about how you have at |east 30 days to review and

21 make written recomendations to the director before the

22 Departnment adopts substantive policies or guidelines that

23 af fect substantial rights. So there is an ongoing review

24 role, if you will, that the Conm ssion has and what the

25 Departnment is doing and their guidelines and policies.
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And certainly you can address those.

The concern that | was asked to address is what
are the problenms about addressing these in the context of
a specific case, and that's why.

CHAI RMAN O HARA: We don't do that.
MS. HUDDLESTON: M. Chair, Laurie, isn't it
al so possible that even in discussing it in a general

term-- 1| in no way want to limt this Conm ssion's

© 00 N oo o A~ W N PP

authority to discuss policy issues in general ternmns.

10 That's the charter, and that's what this Conmm ssion is

11 here for. It's very useful to the Departnent.

12 But in a limted nunber of instances, it may be
13 that the issue is such that even to discuss it in general
14 terms the Departnment would have a hard tinme because of the
15 hearing. And the Departnent would be forced to say, "W
16 can't discuss that because of a hearing.” And then the

17 Comm ssion went on and nmade a recommendati on based upon

18 what they just heard, they wouldn't have a fair hearing.
19 It would be a | opsided decision is basically what |'m

20 trying to say.

21 MS. WOODALL: | think some of the other

22 procedures that the chairman is | ooking at in ternms of

23 havi ng public coment near the end, and if it's the public
24 comment that says, We think you should | ook at the

25 Departnment's issues -- procedures with respect to X or Y,
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1 you can certainly make a decision at that tine whether you
2 want to address it at your next neeting.

3 MS. HUDDLESTON: Or at a | ater date.

4 MS. WOODALL: Or, yeah, whenever you want to
5 do it. Then fol ks have an opportunity to -- you have an

6 opportunity, first of all, to decide whether you actually
7 want to hear about this at a nmeeting or whether you sinply
8 want people -- they can always send you information in

9 witing, if they want. So you have that ability to

10 organi ze yourself in that way.

11 It is not that you need to cut yourself off from

12 addressing the policy -- the policy issues that are

13 presented by a particular case. It's that you can't

14 really -- You can certainly talk about an individual case.

15 The question is: Do you want to expend your energies and

16 your time that way particularly in view of your

17 under st andi ng of what difficulties that presents for the

18 Departnment and the fact that you may be limted in the

19 i nformati on and response that you get because it is

20 couched -- the inquiry is couched in the context of a

21 particul ar case?

22 MR. TSIOLIS: And our recommendations to the

23 | egi sl ature go when?

24 MS. WOODALL: | think it is in an annual

25 report.




UST Policy Commission Mesting February 26, 2003

© 00 N oo o A~ W N PP

N NN N NN R R R R R R R R R
aa A W N P O © 00 N oo 0o B~ w N -, O

Page 28
CHAI RMAN O HARA: Typically our

recomnmendati ons are sent forward shortly after they're
made. The annual report just contains everything we' ve
done for the year.

MR TSIOLIS: It is a restatenent in the
annual report. We can make recomendations to the
| egi sl ature on an ongoi ng basi s?

CHAI RMAN O HARA:  Sure.

MR. TSIOLIS: | think I conpletely agree
wi th what Tamara just said. M only concern is that a | ot
of the issues that | would suspect are the hot issues that
t he Comm ssion would want to consider are those very
i ssues that are prone to litigation unfortunately.

And you know, there is many ways that an

adm ni strative appeal can be resolved. And one of themis
| egislatively. A fix can be made that would nmoot the very
need for the appeal to continue. And | don't know to what
extent the Departnment would actually have to recuse itself

from di scussing a position that it's already taken

publicly before the OAH ALJ. | don't think it would need
to. It could just restate for the benefit of the

Comm ssion nmenmbers what that -- it is essentially a policy
st at ement .

When you take a position in litigation and you

are an agency, you are basically interpreting statute and
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1 your authority. You are essentially making a policy

2 statement. Just restating that for the benefit of the

3 Conm ssioners would greatly aid in the discussion that

4 m ght ultimately lead to a recommendati on for a resolution
5 t hat woul d possi bly nmake the need for litigation

6 continuing to go away.

7 MS. WOODALL: One of the things | would |ike
8 to direct the Comm ssion's attention to is 49-1092(d) (3)

9 because | think there is an avenue where you can play a

10 very active role concerning the Departnent's policy and

11 guidelines in a nore rapid way. The statute says that,

12 "The Underground Storage Tank Policy Conmm ssion shall have
13 at |l east 30 days to review and make witten

14 recomnmendations to the director before the Departnent's

15 adopti on of substantive policies or guidelines of the

16 program that affect the substantive rights of owners and
17 operators or other regulated parties. The director shal
18 consider the witten recommendati ons of the Conmm ssion

19 bef ore i npl enenting the policies or guidelines.” So you
20 have an opportunity before anything actually gets drafted.
21 MR, TSIOLIS: But to the extent that a
22 policy statenent is not nmade through a policy statenent --
23 MS. WOODALL: It says guidelines also.
24 MR. TSIOLIS: O guidelines. To the extent
25 that a guideline or policy statenment is not made through
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1 policymaking in the |legislative sense but, rather, is mde
2 t hrough case in controversy in an individual case, does
3 t hat suggest that we have the ability to influence the
4 follow ng adm nistrative decision?

5 MS. WOODALL: |'m sorry?

6 MR. TSIOLIS: [|'msaying to the extent that
7 a policy can be nade two ways, one, the |egislative

8 process, policymking or issuing guidance, and other way
9 t hrough case in controversy, through adjudication before

10 OAH, does that suggest that we have the ability to

11 i nfluence a final adm nistrative decision before it is

12 made?

13 MS. WOODALL: | don't see in the technical

14 | egal sense that you are because | don't think you have

15 the authority to do that. 1In a practical sense, certainly

16 t he consensus of views of this Comm ssion is undoubtedly

17 going to have an effect on the Departnent.

18 MR. TSIOLIS: See, |I'mjust concerned --

19 MS. WOODALL: \What that effect would be,

20 don't know, M. Tsiolis.

21 MR. TSIOLIS: Half of the Departnent's

22 policy probably -- | haven't seen policymaking in a while

23 actually. | think nore than half of the Departnent's

24 policy is made through case in controversy. And if we can

25 participate in that debate and the end result is just
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1 because the parties are resolving it through a recomended
2 deci si on that goes back to the agency head, that just
3 pretty much | eaves the Conm ssion out of a |lot of
4 pol i cymaki ng.

5 MS. WOODALL: | don't really think so

6 because the Departnent is supposed to be acting pursuant
7 to its policies and guidelines, and those are supposed to
8 be the framework that guides how it conducts its business
9 in this particular program And you do have a role. You

10 are supposed to be | ooking at them and you are supposed

11 to be maki ng recommendati ons concerning them So you

12 shoul d be having a say for an end to this. That's the way

13 your statutes read.

14 | guess -- And | don't know if that's happened

15 in the past or not. | don't know historically what's been

16 done. |I'mjust telling you what your statutes say.

17 MR. TSIOLIS: |'mnot going to bel abor ny

18 point. | think | made it clear. | just want to add one

19 thing. And that is that -- and | agree the Departnent

20 needs to followits own policies, but we don't know what

21 t hose policies are until an initial interimdecision is

22 made.

23 MS. WOODALL: You are suggesting that there

24 are sonme actions that the Departnment takes that are a

25 surprise to both regulators --
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1 MR. TSIOLIS: Yeah. | nean, that's really
2 what |leads to litigation, is where it is unclear what the
3 Departnment's position is before it nakes an order that is
4 an appeal abl e agency action or a contested case.
5 MS. WOODALL: As | said, |I think you do have
6 a legitimate role in |ooking at the Departnment's policies.
7 That's what the statute says. That's what the | egislation
8 says. | suppose I'mdoing a typical |awer of yes, you
9 can tal k about it, you just don't talk about it in the
10 context of a particular case.
11 And | recognize that if you are tal king about it
12 abstractly, there's a realistic perception that everyone
13 knows that you are really tal king about the Brown case,
14 for exanple, picking something out of the air. But you're
15 not creating due process concerns and you are not creating
16 an unfair litigation scenario for the program attorneys.
17 MR. TSIOLIS: | would agree, and | would
18 recomend t hat approach.
19 CHAI RMAN O HARA: Any comment? Ms. Clenent.
20 MS. CLEMENT: M question is: How do
21 policies or potential policies come before the Conm ssion
22 because | see the sanme thing that George has been tal king
23 about having been on the panel. A lot of decision-nmaking
24 regardi ng policies seenmed to be working its way through
25 the informal hearing process. And ny question is: What's
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this Conm ssion's role, and how do you get information
regardi ng those policies before they becone policies?
MS. WOODALL: | note that on the agenda,

there is an item for a discussion and overvi ew of the

1
2
3
4
5 program and the Policy Conm ssion. And | would suggest
6 t hat you, perhaps, could request that whichever

7 departnental representative is going to be presenting that
8 could address it in the context of that agenda item

9 CHAI RMAN O HARA: That's a good suggestion
10 It is ltem9, 9B

11 MS. CLEMENT: [|'Ill hold that question then.
12 Thank you.

13 CHAI RMAN O HARA: Great, thank you. Any

14 ot her questions for Laurie?

15 Laurie, just quickly, so | understand what you
16 said, it is not a problemfor the Conmm ssion to discuss

17 general policies?

18 MS. WOODALL: Absolutely not.

19 CHAI RMAN O HARA: As long as we are not

20 tal ki ng about specific case issues. There may be a

21 problemwith certain representatives of the AGs O fice or
22 DEQ from being able to participate in that discussion?

23 MS. WOODALL: Yes. And I would strongly

24 reconmend that the Comm ssion, if they are going to be

25 tal ki ng about a policy issue, that it not be in the
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context of a particular case. And so -- And, again, there

are | arger issues of how you want to expend your tine.
You have al ready addressed sone of those with respect to
public coment, about whether you basically want to
provi de a second bite at the apple for nenmbers of the
regul ated community.
Yes, M. Beal.

CHAI RMAN O HARA: Thank you.

MR. BEAL: | can ask this question then.
Stop me if | cannot. But if we talk about an issue in a
general context that is under appeal in a specific
context, is it wong to expect a recomendation fromthis
Conmmi ssion to have an effect on the specific outcone?

MS. WOODALL: You know, as a | awer --

MR. BEAL: Isn't that why we're here?

MS. WOODALL.: If you are saying "wrong," you
mean i naccurate or are you saying --

MR. TSIOLIS: Mking a val ue judgnent.

MS. WOODALL: Lawyers don't do that.

MR. TSIOLIS: That's a business deci sion.
The client makes that deci sion.

MS. WOODALL: It's basically -- that is
really not a | egal question.

MR. BEAL: If we are here to discuss a

policy in a general context and we cone to make a
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1 recommendation to whatever, whether it be the director, it
2 be the | egislature, however, and that position becones
3 known, isn't that why we're here?

4 MS. WOODALL: | think it is --

5 MR. BEAL: Prior to the determ nation of the
6 specific case that may have caused this discussion to take
7 pl ace?

8 MS. WOODALL: | think it is reasonable for

9 you to expect that the director and the Departnment wl |

10 seriously consider your position on matters. However,

11 it's the Departnment's regul ations and policies. And your

12 role is not to approve or really deny them It is to make

13 recomendations. And | think it is reasonable for you to

14 expect that they are going to be seriously considered.

15 But you don't have a role in approving or denying them

16 Your role is to make recommendati ons. And so | guess |

17 think it is reasonable for you to expect that your voice

18 I's going to be heard very, very clearly.

19 MR. BEAL: | don't believe | said "approve

20 or deny policy." | said "discuss and nmake a

21 recommendati on. "

22 MS. WOODALL: Right. | would say yes, it is

23 reasonable for you to expect that you are going to be

24 | i stened to. \Whether it is wong for you to believe you

25 are going to have an influence on the outconme, it nmay not.
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1 The Departnment may nake an exercise of its authority, may
2 listen to what you have to say. The director may consi der
3 it. He may know exactly what your views are on sonething
4 and say, We are still not going to do it because | think
5 it is better to do it this way. That's what | was saying
6 when | was saying is it wong for you to expect you are
7 going to influence the outcone. Maybe it will, and maybe
8 It won't.

9 CHAI RMAN O HARA:  Hal

10 MR. Gl LL: The Policy Conm ssion was

11 initially set up, we'll hear in a few m nutes -- or mde

12 up of individuals that had experience in all aspects of

13 UST. And one of our tasks was, as has been stated, to

14 make recomendations to the Director on policies.

15 But basically the way it's been working is any

16 recomendati ons that we would make would all be after the

17 fact, which as you just stated, that doesn't nake any

18 sense. |If we have experience and using the experience, we

19 have to make recomendations to the director, it seens

20 | i ke that should be part of the process rather than having

21 to go back after the decision is made, discuss it again,

22 go back in and possibly have the decision overturned or

23 reversed. It just seens |ike the process is not working.

24 MS. WOODALL: The practical -- | mean, there

25 is always -- when you deal with governnent, there is
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1 al ways going to be a lag. That's an inherent part of the
2 process, is that there is a |lag between the identification
3 of the problem and the identification of the sol ution.

4 And while I understand the point that you're making, |

5 don't know that | see anywhere in your statutes that it

6 I ndi cates that you are, in essence, a second |evel of

7 review for specific matters and policies that the

8 Departnment wants to inplenment.

9 | realize -- | understand the point that you are
10 maki ng, but | don't see that that's where your role is as
11 defined in the statutes. And ny job is really to help you
12 under stand what your role is as defined in the statutes.
13 And | recognize that there is a public policy conmponent to
14 this that is exclusively yours. You nmake the decision of
15 what policies you are going to address, how you are going
16 to convey them how you are going to conduct your
17 busi ness. Those are all -- that's all within your
18 purvi ew.

19 But the issue of what your authority is, is

20 sonmet hing that the | egislature has defined here. And |

21 don't see that that has been defined as your role. Now,

22 maybe it should be and maybe it shouldn't. This is

23 sonmet hi ng that you can certainly deal with in another

24 venue.

25 MS. MARTINCIC:. | would just clarify, the
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1 charge of the commttee -- or the Comm ssion is to review
2 general policy issues --

3 MS. WOODALL: Yes.

4 MS. MARTINCIC: -- and make recommendati ons
5 on them \Whether or not DEQ or the AG s Ofice can

6 participate in that, the Conm ssion can still discuss and
7 debate those policies and nmake recommendati ons.

8 MS. WOODALL: Absolutely, absolutely. And
9 t hen you have additional discretionary functions that are

10 contained in Subsection E of your statute which provides

11 you with a little more flexibility in addressing specific

12 matters.

13 | wasn't prepared to give you a full explanation

14 of your duties today, but I would be nore than happy to

15 come back and go through them although |I understand that

16 representatives of the Departnent are going to generally

17 go through the responsibilities of the Policy Conmm ssion.

18 CHAI RMAN O HARA: Thank you, Laurie.

19 think we'll continue this issue under 9B.

20 Any ot her comments or questions for Laurie?

21 MS. WOODALL: | would be nore than happy to

22 come back at another tinme and sort of address any general

23 i ssues that are associated with open neetings, your

24 functions, anything -- anything at all that I can help you

25 with. | generally deal through M. O Hara. Thank you.
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It was a pl easure neeting you.
MR. PEARCE. 1|s there a chance for public
comment before Laurie |eaves?

CHAI RMAN O HARA: John, | don't think you

1

2

3

4

5 were here. W actually made a decision that we are going
6 to nmove public comment predom nantly to one public comment
7 period. W are going to start using speaker slips.

8 However, given the fact that -- I'll ask the

9 Conmmi ssion. Since this is the newrule instituted today,
10 we didn't give prior notice, do you feel we can take

11 public comrent today or should we inplenent these rules

12 I mmedi atel y?

13 MR. PEARCE: It is just it is inpossible to
14 engage a speaker like Laurie if she is going to | eave and
15 we don't have a right to comment until |ater

16 MS. WOODALL: M. Pearce, ny tel ephone

17 number is 602-542-8864. And | would be nore than happy to
18 di scuss any of nmy coments here today with you as one

19 pr of essi onal to another.

20 MR. PEARCE: Can we conference in the Policy

21 Comm ssi on?

22 MS. WOODALL: No. Thank you.
23 MR. PEARCE: Thank you.
24 CHAI RMAN O HARA: Let's nove on to Item 3E

25 el ection of vice chair. | think we have gone quite a
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1 while without a vice chairperson, chairman, chair.

2 woul d open the floor to really any reconmmendati ons or

3 vol unteers who would like to be the vice chair. | don't

4 think -- | have been the vice chair prior to being chair.
5 And it is not really time consumng at all, only in the

6 I nstance where the chair is unable to make a neeting or

7 something. | wouldn't expect it to be very tine

8 consum ng. Although, | would expect that person woul d

9 probably becone chairman at some future date, maybe very
10 soon. So think very carefully before you vol unteer.

11 MR TSIOLIS: WM. Chairman, if | m ght

12 reconmend sonmebody with seniority.

13 CHAI RMAN O HARA: Okay. | know Hal has been
14 real busy as a chairman for the subcommttee, so it may be
15 unfair to ask you to do that, Hal. |Is there anybody who's
16 got some seniority? I1'Il open it to anybody, but that's a
17 good suggestion. Nobody junp at once. Someone who is

18 going to be here hopefully quite often. | may have to

19 start pointing, drafting sonebody. Anybody?
20 MR. Gl LL: | can volunteer for vice chair.
21 | don't know that | would be able to step in for chair
22 because you and | work together real closely to get
23 agendas written together anyway. | don't think |I can step
24 into the chair.
25 CHAI RMAN O HARA: | appreciate that. No one
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1 el se? Gven the fact no one wants to vol unteer, soneone

2 li ke to make the notion to approve M. GI1I.

3 MR SMTH:. | will make the nmotion to

4 recormend that Hal G Il become the new vice chair of the

5 UST Policy Comm ssion.

6 MR. TSIOLIS: [|'ll second that notion.

7 CHAl RMAN O HARA: All those in favor of

8 nom nating and voting Hal G 1l as the vice chair of the

9 UST Policy Comm ssion please say aye. All those opposed.
10 Thank you.

11 M. GIll, you are now the new vice chair

12 Moving on to Item4 -- |Item Nunber 4, an ADEQ
13 presentation on the history of the UST and State Assurance
14 Fund prograns and the UST Policy Comm ssion. |'ll turn

15 this over to M. MNeely.

16 MR. McNEELY: For the record, |'m Phi

17 McNeely with DEQ  Shannon did this presentation for the
18 House Environment Comm ttee about three weeks ago. It is
19 general in nature. And we added sone slides because M ke
20 wanted to add sone slides on the history of the Policy
21 Conmi ssion, so it is very general. Most of you guys know
22 it. At least the new nenbers will see the whole history
23 of the program And really there is four parts to it.
24 One is the Policy Comm ssion. One is our conpliance
25 program Another one is the corrective action program and
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1 then the SAF. And it is in that order.

2 The Policy Conm ssion, it was established in

3 '98. 1092 is the statute. It has 11 nenbers, and they

4 are all appointed by the Governor. And everyone is

5 supposed to have UST experience. What the policy -- There
6 Is a lot of things you have to do, and I'll show you the

7 next slides. Transmt specific recommendations to inprove
8 t he program and you al so submt an annual report to the

9 director of ADEQ the Speaker of the House and the

10 Presi dent of the Senate and the Governor.

11 These are the itens that the Comm ssion was

12 supposed to be reviewing. They shall evaluate the

13 adequacy of the protection of human health and the

14 envi ronment of the program the cost-effectiveness of the
15 corrective actions, the appropriate use of SAF nobnies, the
16 need for additional SAF nonies or other nonies to neet the
17 needs of the program And these are all out of the

18 statute, 1092.

19 You are supposed to evaluate and recommend dates
20 to phase out the SAF and transfer responsibility for
21 corrective actions to private insurance industry. That's
22 in the statute. Ways to reduce future clainms to the SAF
23 and encourage conpliance with new tank standards by
24 | owering clainms ceilings and increasing co-paynents. And
25 | have this over here if you want to | ook.
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1 Okay. These are goals from M ke's presentation
2 I n 2002. They were going to continue nonitoring the
3 groundwat er study. They were going to evaluate the
4 phase-out of the SAF, evaluate the effectiveness of the
5 cost ceilings and continue to nonitor and make
6 recomendati ons on new UST policies. | really didn't have
7 time to sit down with M ke and come up with
8 accomplishnments. But sonme of the things you guys were
9 t al ki ng about previously about your role, |ast year the

10 corrective action rules were reviewed by the Policy

11 Commi ssion. In ternms of your role, we actually went

12 t hrough word by word for the guidance docunent and the

13 rul es.

14 So I think the coment was made what's our role

15 and how do we influence our -- it is not after the fact.

16 It was actually an active stakehol der process and the

17 Policy Comm ssion and the Technical Appeals -- or the

18 technical commttee was actively involved every step of

19 the way. When | nmanaged the program back in '98, |

20 t hought | was done with the rules and the gui dance

21 docunent pretty nmuch. And two and a half years later, we

22 were still going through every word of it. And it grew by

23 about three inches. So the Policy Comm ssion does have an

24 active role, and stakehol ders have an active role in our

25 gui dance before they were inplenmented, so just to nake
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t hat conmment .

Al so the groundwater study is, | guess, in draft
form And Myron is going to tal k about that today. That

was anot her acconplishment |ast year. |'msure there are

1
2
3
4
5 ot her ones, but | really didn't have tine to put them up
6 here.

7 CHAI RMAN O HARA: We have a draft of the

8 annual report, which we are going to send forward. W are
9 going to actually circulate it to everyone in the next

10 couple of days. It has all the acconplishments and things
11 we did in the last year. So we'll have a | ot of

12 di scussi on. Thank you.

13 MR. McNEELY: ['ll nmove on to the conpliance
14 program and that's Ron Kern's program That's mainly

15 funded by a $100 tank fee per year. There is 8,000

16 regi stered tanks -- USTs in Arizona. Wth our current

17 fundi ng and our current staff, we go out and do

18 | nspections every seven years. And | think we think

19 that's a little bit too high, so that's an issue | think
20 for the Policy Conm ssion to address.

21 The ' 98 upgrade standards have really

22 significantly reduced the UST rel eases reported. |I'II

23 show you a graph in the next slide. The standards

24 I ncl uded overfill and spill prevention and corrosion

25 protection. Just for people that may not know, in '98,
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t he federal |aw had upgraded protection. So Arizona,

t hi nk, has pretty nuch 100 percent conpliance with all the
new tanks and the new | eak prevention systens.

To show you the effect on rel eases, these are

1
2
3
4
5 nunmber of rel eases per year, '95, '96, '97, 816, 978, 611,
6 541. Over the last two years, after the upgrades, you see
7 it start going down, 108, 101. Hopefully, we are |levelled
8 off, and I'm hoping that the rel eases don't exceed the 100
9 range for every year for eternity.

10 A lot of these releases were discovered while

11 t hey were doing the upgrades. While they are pulling the
12 t anks out of the ground upgrading, that's when a | ot of

13 t hese rel eases were reported. So |'mnot sure if it is

14 really only 101. Maybe we just haven't discovered them
15 yet. Usually when you dig up tanks, you find a rel ease.
16 That's still inpressive. Qur programreally should be

17 | evelling off, and it should be in nmaintenance phase. And
18 the big bulk of the work should have already been done,

19 which | think it has been.

20 MR. GILL: Phil, the LUSTs reported

21 annual ly, is that actual releases or LUST nunbers?

22 MR. McNEELY: LUST nunmbers which are

23 supposed to be rel eases. These aren't facilities. These

24 are LUST nunbers. So we had 101 LUST nunbers | ast year.

25 | have another graph at the very end, which is ny favorite
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1 graph, shows you how many we closed in relation to how

2 many we opened.

3 Movi ng on to UST corrective action, what's our

4 m ssion, to protect public health and the environnment.

5 And the way we do that is we review work that's being done
6 by the regulated comunity, and we make comments on their
7 reports. Also, we have a state |ead program that actually
8 does the corrective action. And there is certain criteria
9 to get into the state |lead program One is the

10 owner - operator is not financially capable of doing the

11 work or technically capable or we can't find an operator
12 or owner to do the work.

13 What's our status of our UST corrective action
14 progran? We have 1,433 open UST sites. These are sites,
15 facilities. They are not LUST nunbers. O if you want to
16 | ook at LUST nunbers, it is about 2300. That's why the

17 programis a big program It is difficult to manage al

18 these sites. Qut of those 1433, 597 are groundwater

19 i npacted. They have been assigned to case managers.

20 We' ve changed things a little bit in the

21 corrective action section. Rather than the case managers
22 only reviewi ng the groundwater sites, now they are doing
23 first-in, first-out reports since we did |oan a |Iot of our
24 staff to the SAF for review. A report cones in. It may
25 not necessarily get reviewed. The case managers are
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1 actually reviewi ng other reports that aren't assigned to

2 t hem because we don't have the staff to cover all the

3 sites.

4 Productivity. What did we do in 2002? This is
5 cal endar year. We reviewed 145 closure requests, 77 site
6 characterization reports, and 28 CAPs. That's 250

7 reports. OQut of those 250, we had 12 informal appeals.

8 These are only technical appeals, not SAF related, purely
9 technical. W had 12 appeals, which is a 5 percent rate
10 on our interimdecisions. W also had five appeals for

11 failure to respond. So it is not bad, 250, only 12

12 appeal s on technical decisions. That's for cal endar year.
13 VWhat's the process? It is basically if there is
14 a release, the owner-operator reports within 24 hours.

15 The DEQ assigns a rel ease nunber. Owner-operator is

16 required to do a site characterization within about a

17 year. At that point, if it is applicable, they can submt
18 a corrective action plan or we can request a corrective

19 action plan and then closure requests. This whole process
20 usually takes a decade or so. But it is really -- if you
21 really look at it, it is a basic program It is not that
22 conpl i cat ed.
23 What does state | ead do? We conduct corrective
24 actions, protect public health and environment. The
25 action is taken at sites where the UST owner is unknown,
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1 unwi | I ing, or unable to performthe necessary action. And
2 we prioritize by risk the sites we have.

3 What's our workload in state | ead? We have 59

4 active sites. Twenty-four sites have been renedi ated and
5 cl osed, and we have pulled 18 tanks at six facilities.

6 They managed them as the nunicipal tank cl osure project.

7 And they review applications for that. | think there is a
8 few pendi ng applications right now.

9 These are our corrective action rules. They

10 becanme effective |ast August. They identify requirenents

11 for reporting releases. They identify investigation and

12 clean-up requirenents. It also allows the inplenentation

13 of the risk-based corrective actions. And as | nentioned

14 before, it was devel oped with the assistance of the Policy

15 Comm ssion and stakeholders. This was a rule. | think it

16 was a decade in the making. It took a long, long tine.

17 What's RBCA? Ri sk-based corrective action. You

18 can determ ne or the owner-operator can determne a site

19 specific clean-up standard. Just to be nore specific, we

20 have | ook-up tables in the soil rule that are

21 of f-the-shelf nunbers. And we al so have MCLs, or water

22 qual ity standards, in groundwater. This rule allows you

23 to come up with a site-specific standard. It is equally

24 protective but it is just using site-specific data when

25 you punch the formnulas.
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It also allows for closure utilizing |and use
restrictions, which we call them the DEURs, decl aration of

environmental use restrictions. Engineering controls, we

are right now working on getting a new -- revising the
statute to make it nore workable. It says "nore efficient
and traditional clean-up." It just gives us nore options

to get sites closed, and it is potential for cost savings
for owners and operators and the Departnent.

State Assurance Fund, the history, it was
created in 1990. It provides owners-operators and
vol unteers assi stance for corrective actions. It is
generated by a 1-penny-a-gallon tank fee. As of June
30th, 2002, there has been $287 million generated. As of
June 30th, there was 8,288 clainms that have been paid by
SAF. And the noney is used to pay 90 percent of eligible
costs for owners and operators and 100 percent of eligible
costs for volunteers.

The revenues anticipated for '03 are 29 mllion.
ADEQ can spend each year for their -- to oversee the
program for adm nistrative costs and to adm ni ster the
fund, $5.7 mllion a year or 21 percent of the previous
year's revenue on SAF. So next year -- this year
actually, '03, the 21 percent of what cane in |last year is
$6.09 mllion. So that's our admi nistrative cap this

year, 6.09 mllion.
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This is a status update as of Decenber 30, 2002.

There were 992 SAF clainms waiting to be processed. And as
you know, in early Novenber we inplenmented the SAF backl og
reduction plan. They received -- the SAF section received
84 applications in Novenmber and Decenber, and they
processed 227. So that's just a really good trend and
it's continued on through January al so.
Alittle history. 1In 2002, fiscal year, the

agency received 906 applications and 671 were paid or
revi ewed which shows you that we were -- in 2002, the
backl og i ncreased about 235. To date, 2003, from
January -- fromJuly to January, we received 467
applications and we processed 543. So now we are
processing nore than we're receiving. And that's going
to -- in August, Septenber, and October, we didn't have
the plan inplenmented. So we are going to be increasing
quite a bit nmore what we review than what we receive. It
I's about two to one right now.

MS. FOSTER: M. Chairman, isn't this an
I ndi cation that says that the applications are grow ng
smaller in dollar figures since you are being able to pay
nore applications in '03 as conpared to '02?

MR. McNEELY: |'mnot so sure about that
word "paid." I'mnot sure if the word "paid" is reviewed

or paid.
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1 MS. FOSTER: All right.

2 MS. NAVARRETE: Determ nations have been

3 I ssued.

4 MR. McNEELY: "Paid" is probably not

5 accurate. |I'msorry | have that up there. | just didn't
6 notice it.

7 | think the applications will increase, too,

8 because Novenber, Decenber we had very few applications.

9 | think the applications are going to be nore -- cone in
10 at probably a quicker rate throughout the rest of the

11 year.

12 Chal | enges for the Departnent. As you all know,
13 getting the clains out the door and consistency, RBCA

14 | npl ementation on the technical side. W've got the new
15 rules. We have got the guidance. Really, it's how we're
16 going to review risk assessnents and getting the technical
17 expertise out there to actually do risk assessnments |

18 t hi nk we need sone work on. The high rate of

19 adm ni strative appeals, which | can't debate what "high"
20 I's, but | think the perception is that we have a high rate
21 of adm nistrative appeal s.
22 That's ny -- Successes. We have 70 percent of
23 our open -- historically 70 percent of our LUST sites have
24 been closed. The national average is 50. W have about
25 24- -- or 2,400 currently open LUST nunbers. | think
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1 there was, like, 7,000 for the whole history of the

2 program

3 And one thing | would |like to nmention, too, is

4 since | was -- in '98 when | started with this program

5 we've closed nore than a third of the sites now. CQur

6 programis actually a third -- we have a third of the

7 sites closed fromwhen | started. So that's making a | ot
8 of progress. A lot of tinmes you don't see the progress.

9 We are punping out determ nations quite a bit every year
10 We are neeting our 21 percent adm nistrative

11 cap. W' ve reorgani zed the SAF review process, and we are
12 | nprovi ng consi stency and efficiency. And we got our RBCA
13 rul es out, closure requests, and 21 percent cap.

14 This is ny favorite thing. | think this is the
15 nost telling about the success of the program or the

16 status of the program This nunber, the blue, is what you
17 saw on a bar graph before. It is releases -- open

18 rel eases every year or new releases. So in '02 we had 101
19 rel eases. The red is how many LUST nunmbers we cl osed. So
20 i f you start back in here, let's say, '98, 541 opened, we
21 closed 910. 478 opened, we closed, like, 908. |If you go
22 down, the trend is still good. It is 101 opened | ast

23 year, and we closed 233. So we doubl ed what we cl osed as
24 to what we opened. That makes sense though.

25 Early on in the history of the programthese
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1 things were getting started. We weren't closing many

2 sites because a | ot of these were new. Then the upgrades
3 came up, and we got a lot of releases. But we did -- in

4 '97, we made the cross where this programreally should be
5 a mature program by now. It has been around since ' 88.

6 We cl osed a good chunk of the sites out there, and we

7 continue to close nore than we open every year. So as the
8 years go by, the program-- we should have | ess and | ess

9 open sites in the program

10 CHAI RMAN O HARA: Phil, if you were to

11 overlay that graph with the graph of the admnistrative

12 costs for the program it would probably be rising because
13 your cap rises, and you said you are going to neet your

14 cap. At sone point given the success of the program do
15 you think -- is there a plan in place that the

16 adm ni strative cost for adm nistering this also wll

17 decrease?

18 MR. McNEELY: | think in the "97 tine franme
19 we had about a 38 percent adm nistrative cap. And then
20 when | was on the Conm ssion, we worked really hard.
21 That's when the statute canme in at 21 percent, and we were
22 still at a 29 percent rate. Patricia, she replaced
23 Peterson with -- or Navigant at the time with internal.
24 And we dropped, if you really did it -- it was near 40
25 percent, and now it is down to 21 percent. So we
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really -- it's gone down a lot. But the thing is there's

still a lot of sites that need to be closed. | think
eventual ly once you really catch up and get all these
sites closed, it should start decreasing. Once the clains
got through, or once the backlog of clains in the next few

years, you would think that if the trend continues, it

shoul d.

CHAI RMAN O HARA: Thank you.

MR. G LL: Phil, you keep saying "sites
closed." Is this sites or LUST nunbers?

MR. McNEELY: These are LUST nunbers.

MR. Gl LL: We know there can be nunerous
LUST nunmbers on a site.

MR. McNEELY: | think we average -- we have
2300 -- 2400 LUST nunmbers, and we have 1400 sites. It is
li ke 1.8 LUST nunmbers per facility.

MR. TSIOLIS: Phil, are there any nunbers on
how many of those LUST cl osures since the RBCA rul es were
enacted or adopted were RBCA closures? And of those, how
many wer e groundwater RBCA cl osures?

MR. McNEELY: Zero groundwater, and | think
the soil is very mnimal. | bet you, it is under 100.

MR. TSIOLIS: Thanks.

MR. McNEELY: We are still working on the

process of DEURs and engi neering controls.
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MR. TSIOLIS: For groundwater as well?

MR. McNEELY: It applies for both. W are
trying to change the process. It is in statute. W are
trying to get a bill through the |egislature right now.

MR. McNEELY: Any ot her questions?

CHAI RMAN O HARA: Any questions? G eat.

Thank you very much, Phil. Appreciate it.

" mgoing to nove Item Nunmber 6 ahead of Item
Number 5. Just really quickly, do you think it is a good
time for a break or will it be a very short presentation?

W t hout objection, we'll take a break. Keep it
to ten m nutes. Thank you.

(Wher eupon, a recess was taken from

10: 11 o'clock a.m to 10:28 o'clock

a.m)

CHAI RMAN O HARA: Everyone pl ease take a
seat. We are going to call the hearing to order. Thank
you. We're going to noving Item Nunber 6, which is an
updat e of the groundwater study, ahead in the agenda above
S.

And 1"l turn this over to Myron Smth.

MR. SM TH: Thank you, M chael. | would
like to introduce Dr. Paul Johnson of ASU who is
conducting the study on behalf of the Policy Conm ssion.

And I'Il turn it over to Dr. Johnson.
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1 DR. JOHNSON: All right. Thank you, Mron.
2 Okay. That's about as focused as it gets. Hopefully you
3 can see this.

4 " mgoing to give you a brief update. For sone
5 of you, this may be your first and only update on the

6 groundwat er study because we are just about done with it.
7 I f you don't know the history of it, this is a study that
8 came out of this group. And we have tal ked with sonmebody
9 before the break. | think it took nore tinme to devel op

10 the RFP for the study than it actually took to do the

11 st udy.

12 But the study started a couple years ago. And

13 before | forget, | usually say this at the end but |"']I

14 forget. | need to acknow edge a whol e bunch of peopl e:

15 Al'l the fol ks at ASU who worked with me on the study, ny

16 students who put in a lot of tinme. W had a |ot of very

17 good support from ADEQ and lan in particular and the

18 purchasing fol ks there. They housed ny students for a

19 year and gave them full access to files and have been very

20 hel pful with everything that we've done.

21 We've had a | ot of assistance from consulting

22 firms in the area who have collected split sanples for us

23 during their sanpling events that we've used for anal yses.

24 We' ve had especially a lot of help from Conoco Phillips

25 and Myron who provided us access to his sites when we went
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out to do site sanpling and additional characterization
wor K.

And you'll hear nme refer to an expert panel who
al so participated in the project. W had an expert
external peer review panel that consisted of Dr. Dave
Huntl ey who is the professor of the geol ogy departnent at
San Diego State, and Dr. Bill Rigsby who is the professor
at the University of Houston, and Dr. Herman Bower who is
an adjunct at ASU but an expert on hydrology in Arizona.

So with that, just a little bit of background,
the original vision for the study was that however it was
done, it should provide some informati on needed to answer
a coupl e basic questions. And essentially, what we were
| ooking for is for a given spill setting that m ght be
characterized by the geol ogy, the depth to groundwater,
the gradient to site, the release size, all those type of
t hi ngs, what type of groundwater inmpacts would we expect
to see at those kinds of sites.

The reason for getting that kind of information
was presumably to help people make informed decisions
about sites. For exanple, we've heard Phil say they
prioritize their sites fromsort of a risk perspective.
So this hel ps give sone additional information to help
them do that type of thing. And the other thing is what

has been our experience so far with respect to cl ean-up
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1 strategies at UST sites in Arizona and how does that

2 relate to the release setting and things |ike that.

3 The approach for the study was to devel op

4 answers to those questions from-- by conpiling and

5 anal yzing data from LUST files, and so we did that. The
6 second thing was | ook at fundanmental theoretical

7 consi derations, perform suppl enental data collection

8 anal ysis, and to | ook at other studies that were perfornmed
9 to see what's been | earned fromthem

10 In terms of progress on these things, | should
11 mention the study was originally intended to be a one-year
12 study. It's turned out to be a two-year study. 1'l]

13 explain why as we go along here. Basically, the

14 conpi l ation of enpirical analysis of existing data took

15 about a full year. | had two students who lived with

16 | an's bunch down at ADEQ and just spent the whole tinme

17 reviewing files. | think I'"mgoing to have to pay bills
18 for psychiatrists or sonmething |ike that now. They

19 actually reviewed over 400 files, collected data fromthe
20 built-in access database, and that database was the basis
21 for our enpirical analysis of groundwater inpacts of LUST
22 sites.
23 We also did the fundamental theoretica
24 consi derations. That part of it was a spacial analysis of
25 proximty of UST sites to water production wells as well




UST Policy Commission Mesting February 26, 2003

Page 59
1 as sort of capturing our own anal yses on what kind of

2 | npacts USTs m ght cause to water production wells.

3 The suppl emental data collection phase, a | ot of
4 t hat was dictated by data gaps that were identified in the
5 file review phase. [|'ll talk about specifically what was
6 done in that. That was probably the major cause for the

7 delay in the project. W had a five-nonth period there

8 where we were trying to contract that phase. That's

9 not -- that's not the purchasing people's fault. W were
10 trying to do that in the same tinme frame that ADEQ was

11 trying to nove. And so that added a little bit of

12 difficulty init.

13 But the suppl enental data collection work was

14 performed from basically October through the very end of
15 Decenber | ast year. And then the final report, sonetine
16 in the mddle of the night tonight it will probably be

17 done; and we anticipate delivering it on Friday.

18 In terms of the supplenental activities, the

19 things that included -- one of the things that popped out
20 of the study was questions about the direction of
21 groundwater flow determ nations at sites; and in
22 particular we are |ooking at errors associated with the
23 measurenents that feed into that, so errors associ ated
24 with water | evel elevation determ nation including survey
25 errors as well as nonitoring errors. Another data gap was
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1 the lack of aquifer characterization data. The Arizona

2 program doesn't require people to do aquifer

3 characterization tests, so we made a | ot of decisions

4 based on qualitative descriptions of geology. And so we
5 went out and performed aquifer characterization tests at
6 sonme sites.

7 We al so collected groundwater sanples at sites
8 to look for things that aren't required to be | ooked for
9 but that m ght be issues in the future. So, for exanple,
10 oxygenates in fuels, alcohols in fuels, as well as other
11 constituents of gasoline that people are becom ng nore

12 I nterested in these days, |like the |atest one nowis the
13 drinki ng water standard for ethyl benzene nay be | owered.
14 Tri met hyl benzenes are on people's hit list at the nonent.
15 So all those things we | ooked at in our anal yses of

16 gr oundwat er sanpl es.

17 We al so went out to six sites and did what we
18 call sort of snapshots of dissolved plunmes. The idea was
19 to be able to present exanples of sites in different
20 hydr ogeol ogi c settings and what the inpacts to groundwater
21 | ook |Iike at those particular sites.
22 | should also nention while the project has
23 t aken about two years exactly to date, the scope of this
24 study conpared to other ones you m ght be famliar wth,
25 | i ke the California and Texas studies, those were both at
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1 | east four-year studies with smaller scopes of work than

2 what we are doing now. So while the two years is slower

3 t han one year, it is still pretty fast conpared to doing

4 this type of work.

5 Okay. The final report, I'm-- there's not

6 enough time here in this nmeeting. You don't want to hear
7 me tal k about our observations. | would like to offer up,
8 I f you would like, to invite me back at any time to give

9 you a presentation on the report. [|'ll be nore than happy
10 to do that. But just to let you know what's in it, things
11 you m ght be interested in |ooking at, what's uni que about
12 this report relative to the other reports is we actually
13 did a characterization of the characterization data we had
14 of LUST sites. So, for exanple, the California studies,
15 t he Texas studies, they sort of took data, but they didn't
16 really tell you what kind of data you're dealing wth.

17 And so this -- this is probably the first tine
18 where we take a hard | ook at, okay, exactly what do

19 nonitoring well networks | ook |ike at UST sites? How
20 frequently do we really sanple things at UST sites? What
21 do we really measure at UST sites? So there's a |ot of
22 I nformation related to the characterization of
23 characterization data. You m ght be interested in | ooking
24 at the section related to errors in flow direction
25 determ nati on since we've based an awful [ot of our
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1 deci si on- maki ng and sanpling on determ ning which way fl ow
2 I S going.
3 The six plume snapshots that we did, what they
4 | ook |ike before using the existing data and then after we
5 went out and did our additional site assessnent work. You
6 m ght be interested in the results of our attenpt to
7 assess performance of renmediation technol ogies at Arizona
8 LUST sites, relative locations of LUSTs and supply wells,
9 and relations that come out of the enpirical assessnent
10 t hat have, | think, some pretty significant inplications
11 for inplementations of a risk-based program
12 And those are relations just between groundwat er
13 concentrations and depth to groundwater, relationships
14 bet ween groundwat er concentrations and the depth to the
15 deepest detected soil inpact, as well as the distance
16 bet ween t he deepest soil inpact and groundwater. That's
17 part of your programas well. Soil concentrations versus
18 groundwat er concentrations, because you have a little ways
19 of determ ning soil concentrations, you m ght be
20 i nterested in that.
21 And then just general things like if you measure
22 two feet of free product at one site and you don't see any
23 at another site, does that necessarily nean that the
24 source zone size is larger at the site than the two feet
25 of free product? So all those things that | think
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i nfl uence our risk-based decision, depth to water,
percei ved sizes of sources, presence of free product,
depth of soil inpacts, all those kinds of things, we have

enpirical relationships and lots of plots of data fromthe

1
2
3
4
5 enmpirical file review that | think you m ght want to
6 consi der as you nove forward.

7 One thing | should nmention, we were expressly

8 prohi bited from draw ng conclusions fromthis study. And
9 so if you read the report and you say, \Where are the

10 conclusions? |It's because you told us not to draw any

11 conclusions. But certainly all of our observations are

12 there. We've tried to organize themin a way that you can

13 see how they fit together.

14 So that's all | was going to say today. |If you
15 have any questions, |I'|Il be happy to answer. As | said, |
16 will be nore than happy at any tine to conme back and give

17 you a nmore detailed summary of the study and our

18 observations. And we should be delivering it on Friday.
19 MR. SM TH. Hang on a m nute, George.

20 Thank you, Dr. Johnson. Vhat | would like to
21 offer up is probably toward the end of March | would |ike
22 to ask Dr. Johnson along with Hal G 11 and the technica
23 subcomm ttee to have a neeting specially devoted just to
24 t he groundwater study. |If it is going to be out tonight

25 at 12:01 a.m, as you say, it will give us about a nonth




UST Policy Commission Mesting February 26, 2003

Page 64
1 toread it, to digest it, whatnot. And then I think it

2 woul d be great to have a technical subcommttee neeting to
3 really go through the report, understand the report,

4 rat her than taking up an entire Policy Comm ssion neeting.
5 We can take fromthat technical subconmttee a

6 synopsis, a reduced version, to then discuss here at the

7 Policy Commission. So | wll offer that up, and Hal wil

8 coordinate that with Dr. Johnson

9 MR. TSIOLIS: | only had a very general

10 gquestion, and I will defer that to the subcommttee

11 meet i ng.

12 CHAl RMVAN O HARA: Ms. Cl enment.

13 MS. CLEMENT: M. Chairman and Myron, wl

14 we be getting a copy of the actual report, or will it be
15 on-line or some way we can access it?

16 DR. JOHNSON: What we are going to do is

17 we're going to deliver some hard copies down to ADEQ

18 We're also going to make the files avail able

19 electronically. |In fact, the nost conveni ent approach
20 probably for nost of you is going to be to get -- probably
21 to get a paper copy of the main body of the report. What
22 we are going to do is we are going to insert a CD that has
23 all the appendices as PDF files. The planis also to
24 deliver the report as PDF files. W are going to upl oad
25 it on a Web page at ASU. | assune |lan may work on
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1 upl oading it so somehow people can get it at ADEQ |

2 don't know.

3 MR TSIOLIS: But it will be on the ASU

4 Web site?

5 DR. JOHNSON: Yes.

6 MR. KELLEY: Can we have that address?

7 DR. JOHNSON: | don't know what it is yet.

8 When we post it, I'll send an e-mail to Myron, and maybe

9 Myron can |let the rest of you know.

10 MR. SM TH:  Yes.

11 DR. JOHNSON: And to the guy over there with
12 the nice tie.

13 CHAI RMAN O HARA: Any ot her comments or

14 gquestions for Dr. Johnson?

15 MR. G LL: MWron, | don't renmenber, what is

16 t he Policy Conmm ssion supposed to do with the report once
17 we get it?

18 MR SMTH. | believe we are supposed to

19 make recommendations to the legislature or to the director
20 or to both on inproving the programor changing it. |Ian,
21 hel p me out here.

22 MR. Bl NGHAM | an Bingham for the record,
23 ADEQ. The idea is to use the report to neet the mandates
24 that are laid out for the Policy Conm ssion in 49-1092.

25 What ever areas that the report can help the Comm ssion
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1 address those issues was the intent. And I'll also add

2 since I'mtal king, hard copies will be nmade available to

3 t he Policy Comm ssion nmenbers by ADEQ

4 CHAI RMAN O HARA: Thank you. Any ot her

5 guestions from Conm ssion nenbers?

6 Thank you, Dr. Johnson.

7 Moving on to Item-- going up to Item5, ADEQ

8 updates. Let's begin with the SAF nonthly report. Turn

9 the floor over to Judy.

10 MS. NAVARRETE: Judy Navarrete, State

11 Assurance Fund. | gave you all -- or handed out to the

12 Policy Comm ssion and al so there are copies in the back of
13 the State Assurance Fund status as of January. Last nonth
14 we processed 130 interimdeterm nations. And also this

15 nonth | attached a little synopsis of our informal and --
16 fromthe informal what went to formal appeal that we got
17 in as of October, Novenber, and Decenber, just to give you
18 alittle view of how many appeals we are getting in and

19 what ki nd of appeals we are getting in.
20 And it is pretty self-explanatory. W are
21 getting in just about as many appeals for failure to nake
22 determ nations as we are for technical or cost. And
23 al t hough I know by statute you have the perfect right to
24 file -- the regulated public has a perfect right to file
25 t hose appeals, it does take up our tinme in processing
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1 applications. So we have to deal with that. And al so,

2 ki nd of holds us up on how we prioritized our systemto

3 deal with our backlog and get these applications out as

4 soon as possi ble because when we get an appeal, of course,
5 we have to junmp right to that one and try and get it out

6 so that we don't get sanctions on it. But like | said, by
7 statute you have a perfect right to do that, so there is

8 nothing I can do about it if you file those appeals.

9 Are there any questions fromthe reports this

10 nmont h?

11 CHAI RMAN O HARA: Any questions from

12 comm ttee nmenbers?

13 MS. NAVARRETE: As usual, all the nunbers

14 are approxi mate except the determ nations. |'m al ways

15 pretty sure -- |I'malways sure on those. The thing is, |
16 think there's some errors in the database. [|'mstil

17 | ooking into that and trying to get those straightened

18 out. But the nunbers are approxi mate, but you can make

19 sure that the nunbers of applications that we received and
20 t he nunber of applications that have had interim
21 determ nati ons, those nunbers are solid.
22 CHAI RMAN O HARA: Judy, real quick, you
23 mentioned that you are getting appeals for itens that have
24 m ssed statutory deadlines? |Is that what you are sayi ng?
25 MS. NAVARRETE: To process.
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1 CHAI RMAN O HARA: Getting a | ot of appeals

2 to m ss deadlines?

3 MS. NAVARRETE: Failure to issue a

4 determ nati on because in the statute, if we fail to issue
5 a determ nation on reinmbursenent or anything within

6 statutory tinme frames. And you know | get in here with a
7 bi g backl og, so...

8 CHAI RMAN O HARA: What do you do with those
9 appeal s?

10 MS. NAVARRETE: We try to nove themto the
11 front so we don't have to go to formal appeal on them and
12 t hen get sanctioned for consultant costs and attorney's

13 fees and everything el se and end up issuing the

14 determ nati on.

15 CHAI RMVAN O HARA: Ckay.

16 MS. NAVARRETE: | think we are making a

17 good-faith effort in trying to get to these just as fast
18 as we can. We are pretty nmuch -- we are pretty well

19 caught up on the direct-pays. The one that you see on the
20 activity sheet that was over 365 days old, we have | ocated
21 t hat application. It had gone into AN and a nunber of

22 things and got twirled around. We finally got it. It is
23 in cost review. So let ne tell you, we don't have any

24 nore. And the one that's over 90 days, we are dealing

25 with that also.
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1 CHAI RMAN O HARA: Thank you. Any comments
2 fromthe Comm ssion nmenbers?

3 Okay. Thank you, Judy.

4 Item B is UST corrective action workload status
5 report. Phil

6 MR. McNEELY: |'m Phil MNeely. As I

7 mentioned | ast nmeeting, we are going to start reporting

8 corrective action workload, the amount of reports we have
9 in our files for review and how many we do review. |

10 haven't devel oped a format yet. We'll probably start

11 maybe next nonth or a nonth after along with Judy's report

12 just giving you just a little witten what we're doi ng.

13 Just verbally to tell you what we have,

14 currently in our files, we have 24 sites for closure

15 requests that are unreviewed, 24. W have 23 on SCRs,

16 site characterization reports, that need to be revi ewed.

17 And we have five CAPs. Also, we have five work plans that

18 are in the process. So if you add it all up, we have 57

19 reports that need to be revi ewed.

20 A |l ot of those reports -- | have the nunbers,

21 but I won't go into them-- are less than a 120-day

22 deadl i ne and sone of them are greater than a 120-day

23 deadline. The plan is we really -- lan shifted the way

24 he's doi ng business. Rather than the project managenent

25 approach, we are doing first in-first out to get the
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reports out the door. We should get rid of the really --

we should get rid of all the ones that are greater than
120 days soon, and then we will be neeting our 120-day
cycle time. | would like to just keep reporting that as
t he nmont hs go by.

CHAI RMAN O HARA: Questions or comments for

Phi | ?
Great. Thank you, Phil.
MR. McNEELY: The next item Joe Drosendahl,
his kids are sick so he's not here. | think what he was
going to say is we'll still take comments for any UST

rel ease reporting, corrective action guidance docunents,
we'll take any comments you guys want. | guess in the
sumrertime we are supposed to go through it and update it.
CHAI RMAN O HARA: Okay, thank you.
ltem D on ADEQ updates is an update on the SAF

paynments to insurance conpanies. | think Shannon was
going -- nmentioned that at the |ast neeting and said she
was going to make a presentation. But | believe Tamara is
goi ng to.

MS. HUDDLESTON: Yes. Just for the record,
this is one of those issues that is under appeal. And |I'm
alittle unconfortable discussing it, but I will just go
ahead. And the statute we are dealing with is 49-1054(e).

And it states that, "An owner or operator shall not
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1 receive paynent fromthe Departnment until after the owner
2 or operator has submtted certification to the Depart nent
3 t hat the owner or operator has submtted a cl ai m agai nst
4 any applicable insurance coverage and has certified to the
5 Departnment the amount of any benefits or reinbursenment
6 t hat the owner or operator has received or will receive
7 fromthe insurance coverage that m ght apply to the cost
8 of the corrective action,” which seens to apply or state
9 t hat you | ook at the insurance conpany first.
10 Then it goes on to say that, "The owner or
11 operator is eligible for paynent fromthe Departnment to
12 the extent that the corrective action costs have not been
13 and will not be reinmbursed by insurance and within the
14 coverage limts prescribed by this section. An owner or
15 operator shall report to the Departnment whether it has
16 I nsurance coverage avail able and shall conply with al
17 applicable financial responsibility requirenents.
18 "The Departnment nmay conpel the production of the
19 docunents to determ ne the existence, anmpbunt, and type of
20 coverage available. An owner or operator shall report to
21 t he Departnment any subsequent paynment or rei nmbursement for
22 Items made for corrective action costs. The owner or
23 operator shall remt to the Departnment within 30 days any
24 amounts that were previously paid to the owner or operator
25 fromthe Underground Storage Tank Revol vi ng Fund,
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Assur ance Account, and that have al so been recovered from

I nsur ance. "
So if you are paid fromthe SAF fund and then

you receive insurance paynents, you reinburse the SAF

CHAI RMAN O HARA: How | ong has that been in

1

2

3

4

5 fund.
6

7 statute; do you know?
8

9

MS. HUDDLESTON: | believe it was enacted in
' 96.
10 MR TSIOLIS: It was around in '97 for sure.
11 CHAI RMAN O HARA: So is this a new policy,

12 an interpretation, or is it an enforcenent of the statute?
13 MS. HUDDLESTON: It is an enforcement of the
14 statute as it has existed in the |last six or seven years.
15 CHAI RMAN O HARA: It just wasn't previously
16 enf orced?

17 MS. HUDDLESTON: I|I'mreally unfamliar with
18 UST prior to October of |ast year.

19 MR. TSIOLIS: M. Chairman, |'m not sure,

20 why is this on the agenda? | am not sure exactly what the
21 | ssue is.

22 CHAl RMVAN O HARA: We received a call from
23 Shannon saying -- well, actually, Ron Kern, saying that

24 they had -- | thought it was defined as a policy -- or

25 interpretation of a statute. The AG said this is how they
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shoul d be doing sonething, and they hadn't been doing it.
It was a new policy.
MR. TSIOLIS: | don't understand. Has the

ADEQ been paying for corrective actions that are covered

1

2

3

4

5 by the insurer?
6 CHAl RMVAN O HARA: | think so.

7 MS. HUDDLESTON: There has been sone

8 m spaynents, yes.

9 MR. TSIOLIS: Has that been a general

10 practice of the Departnent?

11 MS. HUDDLESTON: | don't know if it has been
12 a general practice, but it has on occasion occurred.

13 MR. TSIOLIS: And the Departnment is saying
14 now t hat that was a m stake in those few instances?

15 CHAI RMAN O HARA: | know you may be

16 prohi bited --

17 MS. HUDDLESTON:  Bob.

18 MR. ROCHA: Isn't this a little too specific
19 since we have sonething pending in litigation?

20 CHAI RMAN O HARA: There is an appeal hearing
21 on it, yeah, so..

22 MR. G LL: M question is: Basically wasn't
23 a policy put in place by what DEQ was doi ng? And now

24 they're --

25 CHAI RMAN O HARA: It is a |egal issue.
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MR. G LL: They are doing sonething
conmpletely different, but we're not allowed -- Why didn't
we di scuss this before?

MS. MARTINCIC: | think this is one of the
exanpl es of what we just had the discussion about. It
seens to be a policy change to the regulated comunity,
but no one knew about it and that's why it is in
litigation now.

MS. HUDDLESTON: | don't believe it is a
policy change. | don't believe it ever could have been a

policy to violate a statute.

MS. MARTINCI C: New enforcenent.

MS. HUDDLESTON: That woul d be a guess on ny
part.

CHAl RMAN O HARA: As a Conm ssi on, what
woul d you like to do? Do you think it is a topic that we
need to study, address? O is it nore along the |ines of
Item 9A which is how do we get policies in general to us
prior to being inplenmented? |'mtrying to figure out what
box to put this in.

MS. HUDDLESTON: | still go back to ny
statenment, that this isn't a policy. |It's conplying with
the statute as written.

MS. MARTINCIC: It is a deviation from

current practice though.
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1 MR. G LL: M understanding is it is

2 affecting everybody. |If it is affecting everybody, then
3 it was a policy that was being inplenmented, however

4 wrongly.

5 MS. HUDDLESTON: | don't knowif it is

6 affecting everybody or not. | nmean, the statute is what
7 it is.

8 MR. TSIOLIS: This sounds -- you know, this
9 type of question could turn on highly specific facts

10 unfortunately. It can. And the reason for that is it

11 depends on the nunber of m stakes the Departnment made in
12 the past that is alleging are m stakes now. |If it did

13 this mstake, if it is a mstake, three or four tinmes and
14 the rest of the tinme it didn't all ow what has been called
15 doubl e-di pping, then arguably it wasn't a policy.

16 On the other hand, if this m stake was

17 commonpl ace, the question then beconmes: Do they need to
18 do a policymaking to clarify going forward how they do it?
19 And if they do do policymking, does it apply
20 retroactively or prospectively? These are |egal
21 guestions. It would be great to have our | egal counsel
22 with us here.
23 MS. HUDDLESTON: These are | egal questions
24 that are being currently appealed in an adm nistrative
25 appeal and can only be determ ned in that process.
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MR. GILL: Why did it show up on the

bulletin board, if it is still in appeal?
MS. HUDDLESTON: It showed up on the

bulletin board, as | recall, because people requested to

know what the Departnment was doi ng about insurance
coverage. Judy, | nean...

MS. NAVARRETE: That was just for
information, to |let you know that those were goi ng out,

t hat those disclosure statenments were going out. That was
a general announcenent. It was just for information
purposes. It doesn't state anything in there other than

I nformati on.

CHAl RMVAN O HARA: M. Beal

MR TSIOLIS: | still don't understand
what's bei ng asked of the Conmm ssion right now.

MS. HUDDLESTON: | don't believe anything is
bei ng asked of the Conmmi ssion. The Comm ssion asked this
guestion, and the Departnent was respondi ng.

MR. TSIOLIS: Okay, thanks. That's fair.

MS. MARTINCIC: Does this apply to the
30 day?

CHAI RMAN O HARA: 30 day? Why don't we hold
t hese questions until we get to 9 because | think it is
part of a much broader issue on getting policy to this

Commi ssion in a tinmely fashion so that we can nake a
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determ nation prior to it being inplenmented.
That was your point?
MS. MARTINCIC:. Well, yeah. | haven't had

30 days --

CHAI RMAN O HARA: | think it is a nore
appropriate subject matter under that.

| have had a request froma Comm ssion nmenber to
receive public input.

MR. SM TH. Roger had a questi on.

MR. BEAL: I'msorry. On the insurance
thing, I don't want to go by ny nmenory. But | would |ike
to have a review of the relationship between the insurance
policies and the SAF fund. It seenms, if | clear off
enough cobwebs, that insurance wasn't being witten until
the SAF was in position to take some of the inpact. |
don't know what the -- how the laws -- the chronol ogic
order that events took place.

But | do know that there was a relationship
there, and | think changing the way it has been done in
the past in ternms of paynment may affect the way business
is being done today. | don't know if this is not -- |
don't know what the appeal is.

So in general, | would like to know -- | don't
even know who to ask, but | would like to have a historic

devel opnment of the insurance question and application and
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1 i npl ementation so we'll have an understandi ng of what

2 probably was witten for the intent of the statute that

3 was witten at that tine. Am1 clear enough for you?

4 CHAI RMAN O HARA: Yeah. | think it is

5 certainly appropriate to have someone from the Depart nent
6 who has agreed, in their opinion, to discuss and present

7 this policy, or whatever you want to call it, the

8 I nterpretation. There's a |ot of questions we need

9 answered as to who it applies to, when it is applicable,
10 when it was in place. Does it affect self-insureds?

11 Doesn't it? Things like that, | think there is a | ot of
12 questions | would |like to have answered. Obviously,

13 because of the appeal, we aren't going to get answers to.
14 MR. BEAL: Vhere | amcomng from | can

15 remenber being required to have financial responsibility
16 and finding out that insurance wasn't being witten until
17 after the SAF picked up on sone of that obligation.

18 CHAI RMAN O HARA: \What about --

19 MR. BEAL: And subsequently, we had the
20 statute of the inplenmentation of the insurance.
21 CHAI RMAN O HARA: And sone policy, | think
22 required, it is nmy understanding, to go to the fund first.
23 And some of them have a high deductible. And how does it
24 all interact? | think there is a |ot of questions we need
25 to study. M understanding, we're not at liberty to do
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1 t hat today.

2 MS. HUDDLESTON: All | can say is under the

3 statute it says if the benefits -- I"msorry, if the costs
4 are not subject to insurance, then it would be paid under

5 the SAF. | don't believe insurance is the only financi al

6 mechanismthe | aw allows. You can have others.

7 CHAI RMAN O HARA: But this is specifically

8 saying if you have insurance --

9 MS. HUDDLESTON: You go to the insurance

10 conmpany or the insurance policy first, if it covers the
11 rel ease.

12 CHAI RMAN O HARA: So ny question was

13 sel f-insureds, you are saying -- you seemto read that to
14 say that they don't have to exhaust their own

15 sel f-insurance?

16 MS. HUDDLESTON: | would be guessing if |
17 guessed that, but ny guess would be yes.

18 CHAI RMAN O HARA: You woul d have to exhaust

19 your own sel f-insurance?

20 MS. HUDDLESTON:  No.
21 CHAl RMVAN O HARA: Ckay. | think we'll get
22 anot her update on that. And we'll definitely -- we need

23 to take a | ook at the issue.
24 MR. TSIOLIS: It is a big issue.
25 CHAI RMVAN O HARA: Absolutely. The whole
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i ssue of secondary versus primary subrogation, who do you
go to first, that's a huge issue. You apparently have to
get to insurance first, and they have to have financi al
responsibility. It seens |ike the fund would al nost have
no purpose except for those costs not covered by the

I nsur ance.

MR, TSIOLIS: And if the self-insureds are
satisfying the insurance obligation that's required by
statute, that's a big question.

CHAI RMAN O HARA: It really is. W are
going to do --

MR. BEAL: Beyond that, if insurance was
written, maybe the fund ended it, neaning that they are
not going to pay it until that percentage is nmet as a
deducti ble. Then nobody ever gets paid.

CHAI RMAN O HARA: Right. | hear you. W']|
continue to |l ook at it.

Any idea on the timng of that? Tamara, any
i dea on the timng of that appeal decision?

MS. PASHKOWEBKI : The briefs are filed is ny
understanding. |'msorry. Barbara Pashkowski. The
briefs are filed. And | believe there is going to be oral
argunent set up, but last | heard that date has not been
set .

CHAI RMAN O HARA: Okay. Would this
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Conmm ssion -- or would you feel the AGs Ofice and the

DEQ woul d be free to speak on it after an OAH deci sion?
O would you have to wait until --

MS. PASHKOWSKI : Fi nal adm nistrative

deci si on.
CHAI RMAN O HARA: Until the director rul es?
MS. PASHKOWSKI: Director.
CHAI RMAN O HARA: So it may be severa

nont hs?

MS. PASHKOWSKI: He has -- well...

MS. HUDDLESTON: | think he has 60 days.

MS. PASHKOWSKI: No, it is less than that.
The admi nistrative | aw judge has 20 or 30 days to issue a
determ nation -- or a recommended decision. And then the
director has, | believe it is, 30 days to issue the final
adm ni strative or agency deci sion.

MS. HUDDLESTON: That's after oral argunent.

MR. TSIOLIS: VWhich has not been set yet.

This issue is so nuch bigger probably than the

I ndi vi dual issues before the OAH ALJ. | would recomend
we do wait until after final adm nistrative decision to
di scuss the matter nore broadly, have a presentation, and
take into account what the final decision was in that
particul ar case in our discussion.

CHAI RMAN O HARA: Okay. Any other comments
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fromthe Conmm ssion nenbers?

| had a request by a Comm ssion nenmber to take
public coment on the ADEQ updates. And | know we

di scussed this. | feel that we probably ought to be nore

1

2

3

4

5 flexible in this neeting given the fact that we changed

6 policy at the beginning of the neeting. | will ask for --
7 "1l allow public comment. | would like to keep it to

8 three mnutes. And also please, if you weren't here,

9 remenmber to direct your coments to us and not to any

10 ot her menmbers of the public.

11 So any public coment? Anyone in the public

12 li ke to make a comment on this? Please state your nane
13 for the record.

14 MR. KELLEY: Dan Kelley is ny nane.

15 M. Chairman, M. Tsiolis, for your information, ny

16 conmpany has processed nore than 30 clains with the -- SAF
17 clainms with the payee to be an insurance conpany in the
18 precedi ng ei ght years. Every one of those clains was

19 pai d. None of those clains was ever denied for this
20 1054(e) issue. | believe if you poll the other people in
21 this roomwho are submtting simlar clains, you'd find
22 t he Departnment paid every one of those clainms until this
23 recent policy decision by the Departnent. This is a
24 policy decision. This is a reinterpretation of statute.

25 The Departnment can shade it any way they want, but this is
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a policy decision. And this is what we need you to weigh

I n on.
CHAI RMAN O HARA: Thank you, M. Kell ey.

Anyone el se, public comment? State your nanme

1

2

3

4

5 for the record.
6 MR. MERRILL: Fred Merrill. |'m wondering
7 whet her or not in regard to Section E, it tal ks about a

8 certification by the owner-operator. And then in the

9 | ower part of that, there is a sentence that reads, "The
10 owner - operator shall report to the Departnent.” What is
11 t he owner-operator to do? Provide a certification or

12 report? What is the certification supposed to read? What
13 is the report supposed to contain? |If now the

14 owner -operator is being required to do this, | would

15 assunme that there would have to be sone kind of a rule to
16 | npl ement the statute as to tell the owner-operator what
17 he or she is supposed to do.

18 CHAI RMAN O HARA: Okay. | want to rem nd
19 t he public and nmenbers, we are going to continue to | ook
20 at this issue, so we'll have an opportunity to answer

21 t hose questi ons.

22 M . Pearce.

23 MR. PEARCE: John Pearce. | don't want to

24 get into debating the nerits or the meaning of the statute

25 t hat Tamara went over, 1054(e). That's been debated in
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t he hearing forum
But |'m concerned about, as Ms. Martincic
i ndi cated, the whol e issue about why this is com ng up
before this Policy Conm ssion now. | don't think there is

any question that this is a substantive policy statenent.
If you read the definition of the substantive policy

stat enent under 41-1001, this is exactly what it is. Let
me just read it. "Substantive policy statenment neans the
written expression which infornms the general public of an
agency's current approach to or opinion of requirenents of
federal or state constitution, federal or state statute,”
| can go on fromthere, "including the agency's current
practice, procedure, or nethod of action based upon that
approach or opinion."

That's what this is. This is the agency's
current practice and approach to this particular statute.
It is different fromthe agency's past practice and
approach to this statute. There is no disputing any of
t hat .

Therefore, it is a substantive policy statenent.
And under your charter, under 49-1092(d)(3), this
Comm ssion is supposed to have the opportunity of at | east
30 days to review and make recomendations to the director
bef ore the Departnment adopts a substantive policy. So why

didn't that happen?




UST Policy Commission Mesting February 26, 2003

© 00 N oo o b~ w N P

N N NN NN P PR R R R R R R R
g A W N P O © 0 N O U~ W N P O

Page 85

| nst ead, what we have on the Internet right now
Is a formthat fol ks are supposed to fill out and submt
to DEQ within 15 days of receipt of that form under
penalty of having their claimfrozen by the Departnent.
This form this practice, this procedure that the agency
has adopted has never been discussed in this forum before
today. This is why this Comm ssion needs to make sure it
gets this information tinmely so that the public knows
about it before the Departnment starts requiring these new
actions.

CHAI RMAN O HARA: Thank you, M. Pearce.

Ms. Navarrete.

MS. NAVARRETE: Judy Navarrete. | had the
programer go in. And when the green card is received
fromthose disclosures, when it conmes back in, | had him
add 30 days to extend that qualification for everybody to
get their insurance disclosures in.

CHAI RMAN O HARA: Thank you. Any ot her
comments? |If they are cunul ative, please hold them

MS. NOWACK: Thank you, M. Chairmn,
menbers of the Conm ssion. For the record, ny nane is
Patricia Nowack. And I feel it's nmy duty to get up and
tal k about this since | was the State Assurance Fund
adm ni strator from 1996 until 2002 when this change in

policy was nade by the Departnent. The fact is the State
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Assurance Fund is a partial mechanismto cover releases,
and the only requirenments of owner-operators is to carry
that financial responsibility that is not covered by the
State Assurance Fund; therefore, third-party liability.

The fact is the Departnment never | ooked to see
whet her or not sonmebody had insurance to cover the release
per se because they weren't required to cover the rel ease.
They are only required to cover third-party liability. It
is evident through the actuarial study that was done by
t he Departnment, the |egislation that has been done by the
Departnment and stakehol ders over the | ast several years by
subcomm ttee nmeetings including the financial subcommttee
meeting which you are a part of.

There are three places on the Wb site -- on the
ADEQ Web site today still that says the State Assurance
Fund is a partial nmechanismand that all owner-operators
need to do is carry third-party liability. And so -- and
sem nars -- several semnars that were presented by the
Departnment over the |last six years have stated that sane
fact. So the change is definitely a change in policy.

Quite frankly, I'moffended by the accusation --
And managenent throughout this whole tinme knew exactly
what was i nplemented and how it was inmplenmented. |'m
offended that it's made to | ook |ike the Departnent was

maki ng a m stake because the Departnent and Patricia
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Nowack knew exactly what we were doi ng and how we were

doing it. And everything that | did, | did at the
direction of the managenent of this agency.

CHAI RMAN O HARA: Thank you. Any ot her

1

2

3

4

5 comments? Thank you. We'Il be studying this issue

6 further.

7 Moving on to Item Nunber 7, identify and discuss
8 proposed UST |l egislation. |I'maware that there was a bil
9 t hat was heard this week in the house. Does anyone on the

10 Comm ssion feel know edgeabl e enough to give us a brief

11 summary to keep us up to date on this |egislation, please?

12 | did ask M. Pearce, who | believe is drafting

13 that, is here to informthe Comm ssi on. Wul d t he

14 Comm ssion like to hear a summary of the bill that's been
15 i ntroduced? Okay. M. Pearce. Are you prepared to --
16 MR. PEARCE: | would be happy to discuss

17 this bill. | don't know how nmuch you want to hear. |'l

18 try to keep it very short. Let ne put it that way.
19 CHAI RMAN O HARA: Just give us -- please
20 keep it brief.

21 MR. PEARCE: There is a bill, 2423 -- House
22 Bill 2423, that was passed out of the House Environnment on
23 Monday. Its next stop would be in Appropriations next

24 week. It has a nunmber of provisions regarding a variety

25 of issues. Sonme of the issues that are currently in the
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bill as amended that m ght be of particular interest to

t he Conm ssion would be neasures to define the
consequences of the Departnment's failure to take action
and response to submttals within a certain tinme frane.
That was nentioned today.

It would nake sone clarifications as to what
this Conm ssion's powers were in connection with being
affirmative rather than just reactionary in the sense of
policies. It would streanline the technical appeals
process that was also nentioned today so as to provide for
a process where the technical information is packaged with
anticipation of both parties and the ALJ and then
submtted in a stipulated format to -- or a format rul ed
upon by the ALJ, if stipulations aren't possible, to the
Techni cal Appeals Panel, which then reviews it and then
comes back and conducts more of a streanlined hearing
where they ask their technical questions and get their
techni cal responses based on information submtted to
them which includes affidavits in lieu of |live testinony.

The idea being to save a lot of tinme in the
hearings that -- and save a lot of frustration with those
on the TAP because of the commencenent of tinme they're
call ed upon to sit in these hearings to listen to the
| awyers argue. |t adds new places for new TAP nenbers to

be -- to supplenment the nunbers that are deficient right




UST Policy Commission Mesting February 26, 2003

Page 89
now for TAP panels. There is only five TAP nenbers, and

that's just not enough.
And it purports to increase their rate of pay

right now. Right now they are only paid $30 per day they

been paid at all, and I was wondering today if we can get
sonme i dea of where that process is at. It is just

1

2

3

4

5 sit in TAP. That's a hardship. |In fact, they haven't

6

7

8 ridiculous. They submtted their information, the nunber
9

of days they have been in hearing. | don't know who is in
10 charge of getting them paid. | amdiverging.
11 Anyway, the bill does some other things. It

12 woul d provide for sone self-certification by consultants
13 as to the nmerits, technical feasibility, technical

14 reasonabl eness of reports. It would do a relatively -- it
15 woul d do sone other relatively mnor things in connection

16 wth claims submttals of a |i ke nature.

17 The bill is extrenely controversial. The
18 Governor's Office is not in favor of the bill by any
19 nmeans. ADEQ can't stand the bill. It is a

20 wor k-i n-progress, and you are going to see an anendnent to
21 the bill before it hits Appropriations that trinms it down
22 to primarily the public -- the Policy Comm ssion issue,

23 t he Techni cal Appeals Panel issue, and a few other issues
24 that are just in inm nent need that we hope that the

25 Departnment can get behi nd.
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1 CHAI RMAN O HARA: Thank you. Can we get you
2 to come back when that bill -- next nonth and give us an
3 update on the status?

4 MR. PEARCE: Sure.

5 CHAI RMAN O HARA: Great, thank you.

6 Any questions for M. Pearce?

7 MS. CLEMENT: Question for the chair. Are
8 there any other bills out anywhere that are antici pated
9 for the UST program or is this the only one?

10 MR. PEARCE: There is another bill that's

11 i nportant, | think, for this program |It's --

12 M. Chairman, Ms. Clenent, it's a bill involving DEURs,

13 which is a consensus bill fromall appearances anyway,

14 al though I''m not sure everyone has had a chance to | ook at

15 it very carefully. Probably should have been di scussed

16 before this forum before now.

17 "1l give an overview. There is a DEUR process

18 t hat many of you are famliar with that includes reporting

19 restrictions on property when they are going to be closed

20 for the purposes environnmental renmedi ati on above the

21 applicable off-the-shelf nunbers. DEUR applies to soi

22 and groundwater sites unlike RBCA, and a DEUR essentially

23 replaces it.

24 The problemwith the DEUR, it costs the

25 Department noney to process; and there needs to be a fee
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1 process put in place for the DEUR. And the Departnent had
2 sonme stakehol der neetings where they proposed how to
3 coordi nate the DEUR process, vis-a-vis the fee. And Phi
4 McNeely can probably speak to this better than | can
5 because he has been a big part of this process. A |lot of
6 It focuses not so nmuch on the institutional DEURs, which
7 are just basic restrictions on using property for
8 residential purposes that applies to very many of the UST
9 sites, the bill focuses nobre so on engi neering controls

10 and that formof a DEUR and how are people going to fund

11 engi neering controls, what are the options for financial

12 responsibility aside fromjust depositing noney into a

13 DEUR account. It will be an issue that obviously affects

14 the UST sites as well as other kinds of sites.

15 CHAI RMAN O HARA: Thank you.

16 MS. CLEMENT: Thank you.

17 CHAI RMAN O HARA: Any ot her questions or

18 comrents on proposed | egislation?

19 Thank you, John.

20 Let's nove on to Item 8, technical subcommttee

21 updates. We are running a little short of time so if we

22 could -- I'"msorry.

23 MR. JONES: Do you mnd ne speaking if you

24 all oned M. Pearce?

25 CHAI RMAN O HARA: Very qui ckly.
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1 MR. JONES: W nane is Gregg Jones, for the
2 record. M. Chairman and comm ttee nenbers, | have been
3 down at the |l egislature and kind of hearing what's been
4 going on with the HB 2423. And it's really a slap in the
5 face to taxpayers and anybody in the comunity that knows
6 t he program because it's really -- what it is is an
7 attenpt to take over the SAF adm nistration by
8 st akehol ders so they call the shots.

9 Now, M. Pearce kind of downplayed the real neat
10 of this. It is, |ike, okay, the Policy Comm ssion now has
11 the power to deny -- it's in 1092(c)(3). And when the
12 commttee here has at |east 30 days to review, nake
13 recomendations, it is changed now to review, approve,

14 deny, et cetera, anything concerning the programincl uding

15 the Department's interpretations or reinterpretations of

16 st at ut e.

17 | mean, it is a play on everybody here. | nean,

18 It's ridiculous to see that kind of legislation in here

19 and to further tweak a programthat's already been

20 corrupted by this tweaking. | nmean, really, how nuch nore

21 can we tweak until this program absolutely has to be

22 reformed conpletely? And people may be SOL when it cones

23 to paynent in that regard because the fund nmay go bankr upt

24 | i ke other states, M chigan and Fl ori da.

25 So I just keep -- the last year that | have seen
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1 what's happened here, it's just got unbelievabl e,

2 absol utely unbelievable. And | guarantee you that the

3 | egislature is eventually going to hear about it whether

4 it 1s through the nedia or whatever it takes. But it is

5 t hat inportant that you guys don't take this job lightly

6 and just, you know, special interests only. | nean, |ook
7 at the mandates of this commttee. It is all about noney,
8 saving the state noney. Those are thrown out the door.

9 Thank you.

10 CHAI RMAN O HARA: Thank you for your

11 coments.

12 Moving on to Item 7 -- excuse nme, 8, technical
13 subcomm ttee. Like | said, Hal, we are a little short of
14 time. | sure would like to get to Item Nunber 9 before we
15 | eave. |If you could expedite that, | would appreciate it.
16 Thank you.

17 MR. GILL: I'mgoing to do B through E real
18 rapidly and return to AL 8B, the UST corrective action

19 rul e gui dance docunment and parking | ot issues, basically |
20 woul d reiterate what | said, actually, at the |ast neeting
21 at the Policy Conm ssion and the |ast technical
22 subcomm ttee two weeks ago, is that basically it is up to
23 the regul ated public to get in their comments on the
24 gui dance docunents primarily for the small issues. You
25 can turn in anything, small, |large issues, but primarily
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1 the small issues on how -- the problens that they are

2 finding with the gui dance docunent, how they are

3 i npl emented. Get those in to Joe Drosendahl. And as |

4 said, also -- and | would send in the |arger issues as

5 well. But the larger issues need to be brought forward to
6 the techni cal subcomm ttee also so we can discuss them

7 The | ast technical subcommttee neeting, the

8 groundwat er sanpling and water |evel neasurenent deci sion
9 matri x was handed out and discussed at |ength. And where
10 we left it on the table was we were waiting for DEQ s

11 review of that matrix to get back so we can have further
12 di scussion on it.

13 Sane thing with the draft UST rel ease

14 confirmation policy. There were sonme public coments

15 submtted to DEQ from the regul ated public. And we're

16 waiting for DEQ to respond to those comments and to bring,
17 | guess, the next draft of the release confirmation policy
18 to the technical subcommttee so we can refine the

19 di scussion and bring that to the Policy Comm ssion.
20 The cost ceiling tasks for site characterization
21 report, corrective action plan, basically what that deals
22 with is that there's a lot of -- And this is one of the
23 smaller -- or larger issues. There is a |ot of
24 m sunder st andi ng on how and when to inplenment the new
25 corrective action rule. And basically the regul ated
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1 public is asking for the DEQ to submt a docunment on how
2 to implenment the rule other than the gui dance docunent,

3 which tells you how to do certain activities.

4 But where we're having problens is -- renmenber,

5 where we al ways have problens with new rul e, new gui dance
6 or anything, it is never a problemwth sites that are --

7 and activities that are begi nning today and goi ng forward.
8 That's cl ear because you have got guidance and rule for

9 you to follow. But where we always run into a problemis

10 where we've got projects and prograns that are overl apping

11 the two different rules.

12 And here we have -- the reason | put these two

13 specific exanples, the SCR, site characterization report,

14 and the CAP, the corrective action plan, is | had brought

15 this up once before, that if -- And | think the issue the

16 way | addressed it at that tinme if you were 90 percent

17 done with an SCR or a CAP and given that the newrule in

18 gui dance has additional information that's required in

19 there, do you want the owner-operator to go and their

20 consultant to go back and give nore information and new

21 i nformation and add to that or submt it as it is?

22 And if | remenber correctly -- And DEQ, please

23 let me know if I'mwong. Joe said at that point, and,

24 agai n, |ooking at an exanple that's 90 percent done, he

25 recomended just conplete it as is and turn it in. But
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1 what we negl ected to think about was we had projects that
2 wer e hal fway done where you' ve got site characterization
3 that takes a year. All of your information has been
4 coll ected during that year prior to the rule going into
5 effect. Now Il'mready to wite the report, but there is
6 new requirenents in the rule and gui dance that asks for
7 testing that was not done during that site
8 characterization or information.

9 For instance, the easy one is the groundwater
10 study. There is a lot nmore information required for the
11 groundwat er study, not meani ng sanpling but going out and
12 getting information on wells in the area and
13 owner - operators that are under the plume and -- or above
14 the plunme, that kind of thing. This is all new data and
15 woul d require another site visit and that kind of thing to
16 get this information.

17 The owner-operators and consultants do not know

18 how to handl e these issues with projects where now we're

19 doing a report under the rule for an investigation that

20 was done prior to it. So we need sonmething fromthe

21 Departnment on how to inplenment these particular issues.

22 It may cone out of -- |I'msure a nunmber of the questions

23 that cone in fromthe regulated public will have to do

24 with that. But that's what 8E has to do wth.

25 8A, first off, in the technical subcommttee
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meeting we asked for -- Judy came up with anot her UST or

SAF bulletin topic request formfor us to |look at. And |
don't know if everyone has that or not. | m xed up ny
stacks, so | didn't know if it was something | brought.
And what | asked for in the subcomm ttee neeting
was for any comments on that to be back to ne by the 21st,
which they were. And then | worked with Judy nodifying
the one that we had at the technical subcomm ttee neeting
to come up with this form The only issues that |
received -- And, again, there's still confusion out there

about how this is supposed to be used. But this is the

form-- in the format that we finally came up wth.

| think -- Does it have two different pages?
Yeah. What could be found on the bulletin -- And |
understand that we can't call it a "bulletin board"

anynore for reasons | have no idea why. So now it is just
a bulletin. But when you go to the bulletin on the Wb
page, you will find this formand al so the second page
which basically is the steps for -- the process for using

this formor inplenmenting this formor getting it to nme

and t he DEQ

And the only other thing, | think, that we are
going to have to add -- And | don't know. | need to talk
to Judy about where this would be. There still needs to

be some kind of discussion upfront as to what we are
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really looking for. | still got lots of comrents back

that just did not understand the form And we knew this
probl em -- because unless you were in a |ot of these

nmeeti ngs and heard the discussion behind what the bulletin
was for, there is evidently still a lot of confusion as
to, Well, what am | sending you and why?

And then along those lines -- And as briefly
popped up in our discussion on the insurance topic, there
was frustration fromthe regulated community and nyself on
topi cs being posted on the bulletin. And what | want to
do is | want to read the recomendati on that went -- voted
on by the Policy Conm ssion that went to the director in
reference to this specific item

"The problem The ADEQ nust notify the
st akehol ders of new determ nati ons/deci sions” -- |'m using
determ nati ons/ deci sions here. W ended up calling them
“"bulletins" -- "that have been made during informnal
appeal, internal discussions held, and/or subsequent
docunents prepared within the ADEQ or other neetings
bet ween st akehol ders and the Department that will affect a
wi de range of stakehol ders and subsequently should be
applied consistently fromthat point forward.

"The ADEQ has not communicated to the regul ated
publ i c decisions or determ nations that affect a w de

range of stakeholders. This lack of m scomruni cati on has
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1 resulted in m sunderstandi ngs of ADEQ s requirenents and
2 expectations of the regulated community. These
3 m sunder st andi ngs have resulted in the filing of numerous
4 I nfformal and formal appeals which necessitate the
5 comm t ment of state resources that would normally be
6 dedi cated to the tinely process of SAF clains."”

7 That was the -- what the regul ated public found
8 is the problem And as you heard briefly in discussions
9 is that we feel that the policies need to cone before the

10 Comm ssion for discussion so we -- And the regul ated

11 public was to be given actually the rest of that | anguage

12 In statute once we've had 30 days to look at it and nake

13 recommendati ons. Once DEQ i nplenments it, the regul ated

14 public is supposed to have 30 days to know that it's in

15 effect before they start getting flagged, if that is the

16 case.

17 So what we recommended was "That the SAF and

18 USTCAS, " that's the corrective action section, "develop a

19 determ nation log,"” now bulletin, "to docunent decisions

20 made by the Departnment that affect a wi de range of

21 owner - operators or applicants. The determ nations are not

22 to be site-specific issues but should be broad-based

23 i ssues that will ultimately affect a w de range of

24 st akehol ders. This log will docunent determ nations or

25 deci sions made in such neetings as,” and it is the sane
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1 thing I said up in the probl ens.

2 "Recommend that the UST" -- "SAF and USTCAS

3 provide the determ nation |log to the technical

4 subcomm ttee for discussion and ultimately to the UST

5 Policy Comm ssion for review, discussion, and vote."

6 And basically the rest of the recommendation is
7 t he second page of this -- on the docunent you were handed
8 out. And this is a resubmttal, | guess, if you want to

9 call it that, that Judy Navarrete handed out in our

10 Novenber neeting mrroring what was in the recommendati on
11 when we -- when the SAF was first trying to put forward

12 this process.

13 The problem and the concerns that we have are

14 based on this information and based on how this was -- the
15 process was set forth, we couldn't -- the regul ated

16 communi ty needs to understand how the DEQ sees this

17 recomendati on because neither of the issues that ended up
18 on the bulletin were brought before the Policy Conm ssion,
19 whi ch has been di scussed earlier in the insurance thing.
20 And that's what showed up, the insurance

21 deci si on and a one-page contract form And that one we

22 could -- the SAF one-page contract formwe did discuss

23 that earlier, not as this process. But basically we need
24 to make sure that the -- as | stated in the -- in reading
25 t he problem and the recomendati on, the whol e process was
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1 to get information in front of the stakehol ders so we're

2 doing the right thing, we're not getting dozens and dozens
3 and dozens of appeals which is what's causing all the

4 backl og. That was the whole idea of this.

5 But if we are not on the same page as to what is
6 bei ng submtted and how it is being submtted, then we

7 don't see how that -- we're hel ping the problem The

8 I nsurance was a perfect exanple. There it is but nobody

9 heard of it and everyone is turning in applications and

10 getting themreturned. So that's the issue.

11 CHAI RMAN O HARA: |Is that the sane as

12 ltem 9, or is that something el se?

13 MR. G LL: Item9, yeah, it all rolls into
14 | tem 9B.

15 CHAI RMAN O HARA: The issue is how do we get
16 policies in front of us pursuant to the statute so we can
17 make some type of a judgnent or recomendation to the

18 director prior to inplenentation.

19 MR. G LL: It is real clear in the statute
20 that if it is a policy, that it has to conme in front of
21 us. Where we have always had the argunent is that what we
22 consi der policy, the DEQ did not consider policy.
23 MS. MARTINCIC: It says "guidelines."
24 MR. G LL: And guidelines. W finally took
25 the step now we can get some agreenment on here's a process
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1 for getting these problens that are creating all the
2 appeal s sonewhere to where everyone can see it. But it
3 still appears that we are not on the sane page as to what
4 can be put on -- and when and how you put things on the
5 bull etin board -- or bulletin.
6 CHAI RMAN O HARA: Who is on the sanme page?
7 MR. Gl LL: The DEQ and the stakehol ders.
8 CHAI RMAN O HARA: Should we just junp right
9 into 9 since it is the sane issue?
10 MR. Gl LL: That's fine.
11 CHAI RMAN O HARA: | am going to go straight
12 to B. | think Ais nore applicability. W wll get sone
13 information on A, Let's go ahead and tackle this issue
14 since we are discussing it already.
15 | spoke to Bob Rocha, and | don't know that DEQ
16 Is prepared to make a presentation on what the plan is.
17 But you do want to study that and | ook at ways of
18 | npl ementing that requirenent to bring policies to us. It
19 just seenms -- | guess, you' ve discussed the problem
20 We're not getting policies to us prior to inplenmentation.
21 s that the problen? It seens to be they nake a
22 determ nation on an SAF application, it goes into informl
23 appeal, it goes to hearing, and it never conmes to us, that
24 determ nation. |Is that what you are seeing?
25 MR. ROCHA: M. Chair, for the record, Bob
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1 Rocha, ADEQ. Again, Hal went through a |ot of discussions
2 and points. And basically, the process as we see it at
3 this point -- and I'm not commenting -- We will work with
4 t he Comm ssion as to how we can refine this thing. A |ot
5 of those issues that were identified in his update is
6 obviously we're using the subcomm ttee to conmuni cate what
7 is going to be policy. And we did it with the cost
8 ceilings. W are doing it with other projects. W have
9 been working with the stakehol ders through the

10 subcomm ttees to get itens that will becone policy.

11 We al so are bound, obviously, by statute as to

12 how we operate. |f we say you are supposed to get a form

13 t hen you are supposed to get a form |I'mnot going to get

14 into specifics. So statute, |egal decisions, the actions

15 of the subconmm ttee and di scussions of the subcommttee

16 all are the processes that we have been following to bring

17 i ssues to the Comm ssion.

18 And, again, the two itens that were nentioned --

19 | " mnot going to get into specifics -- was an attenpt,

20 again, in the spirit of this whole process to conmuni cat e,

21 is a communi cation of a process. And that was al so

22 communi cated to the Comm ssion nmenbers prior to it getting

23 onto the bulletin board. It was given to the Conmm ssi on

24 in a witten format before it did get to the bulletin

25 board. So again, we will continue to work -- and that's
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all the comments |I'mgoing to make, continue to work with

you guys, continue to work with the Conm ssion to see how
we can i nprove this process.
The form before you is again an attenpt to get

t he process and the buy-in fromthe stakehol ders and the
Comm ssion. This is a process that says, Well, you' ve got
i ssues. We don't know about them Put them on the form
informus, cite it, tell us what it is so that we can
react and conme back to the Conm ssion and air those
I ssues. That is part of the process. That is part of
what we are following currently.

MS. MARTINCIC: | recognize I'"'mnew to this
Conmm ssion. But looking at (d)(3), it seens pretty clear
that the Comm ssion has the right to make witten
recomendati ons before the Departnent inplenments policies
or guidelines, and | just don't see that that's happened.
| think some of the issues that are discussed in a
technical subcommttee make it to here. But as far as |
know, the technical subcommttee has not discussed the
I nsurance i ssue before now.

MR. TSIOLIS: That's a financial
subcomm ttee issue, isn't it?

CHAI RMAN O HARA: \Which one?

MR. TSIOLIS: The insurance.

MS. MARTINCIC. Yeah, it would go into that.
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1 But that's a relatively new subcomm ttee too.

2 CHAI RMAN O HARA: We haven't discussed that

3 particul ar issue.

4 MS. MARTINCIC: | just feel like the issues

5 aren't being -- | understand that DEQis trying to

6 communi cate, but | think that the issues have to be

7 brought to the Comm ssion in time for us to nmake written

8 reconmendat i ons because it says that the director is

9 supposed to consi der those recommendati ons, not that he

10 has to accept them but he should consider them And as a
11 Conm ssion, we aren't even given that opportunity up

12 until -- 1 mean, the last six nonths | have been comng to
13 these, | haven't seen the Conm ssion has had that

14 opportunity.

15 CHAI RMAN O HARA: M. Tsiolis.

16 MR. TSIOLIS: Maybe M. Rocha can answer

17 this. |Is the reason we didn't see the insurance question
18 in a subcomm ttee forum for possible recomendation to the

19 Conm ssi on because the Departnment made the upfront

20 determ nation that it is not a policy?

21 MR. ROCHA: That's correct. That's a

22 statute we have to follow. That's a statute.

23 MR. TSIOLIS: If | could just follow up. So
24 what we are left with is the Departnent pretty much can

25 control the agenda in ternms of what policy is reviewed by
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1 deci di ng whet her sonmething is or isn't a policy. Now, |

2 don't know whether that's within the statute.

3 MS. MARTINCIC:. O guidelines.

4 MR. TSIOLIS: They're the same. | don't

5 know whet her that's within the statute or not. It would
6 be nice to get sone education about that process, about

7 what is a policy, who nakes the determ nation, so that

8 t hat provision that requires the review can actually

9 happen.

10 MS. MARTINCIC: M. Chairman, | guess | feel
11 frustrated as a Conm ssion nenber. Then it seens that the
12 statute needs to be changed, then, to make it very clear.
13 | mean, they are now calling it -- rather than a policy or
14 guideline, it sounds like they are nowtermng it an

15 enf orcenent issue. Do we need to add that to the statute
16 so that we can review and make recommendati ons on those
17 i ssues as wel | ?

18 | would argue that they affect a substantive --
19 t he substantive rights of owners and operators and
20 regul ated parties just as nmuch as policies and guidelines
21 do. | just feel it's -- there is a semantical gane goi ng
22 back and forth. And as a Conm ssion nmenber, why are we
23 spendi ng three hours if we can't make any decisions or
24 reconmendati ons on these things? That's ny two cents
25 wor t h.
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1 CHAI RMAN O HARA: | think you made a good

2 point earlier, George, when you were separating -- or

3 maki ng a distinction between policies and these policies
4 t hat are generated, what did you say, fromconfrontation?
5 MR. TSIOLIS: Case in controversy, through
6 formal adjudication as opposed to policy and rul emaki ng.

7 CHAI RMAN O HARA: It seens to nme in ny

8 experience with the Comm ssion in several years, there has
9 been very few policies that come to us before they are

10 | npl ement ed except for, say, cost ceiling docunents or

11 corrective action rules. And what we spend a |lot of tine
12 doing is finding out about sonething that's been

13 i npl emented such as an SAF decision or a denial and it

14 comes out in a determnation letter

15 Then the party cones to us and says, Hey, they
16 are doing this now And we end up trying to debate it

17 after it's already been done. So it seens |like there is
18 two separate -- nmostly it seens the decisions are nmade on
19 applications or reports. And if they nake the decision at
20 the tinme of doing it, it goes into determ nation and then
21 we don't really hear about it until it comes out.

22 | don't know if there is a way to get in the

23 m ddl e of that process and say, From now on, we are going
24 to stop paying for X, Y, Z  They should conme to us and
25 say, Hey, guys, we think we are going to stop paying for
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t hese types of things fromnow on. Do you guys approve or

di sapprove? Then wait 30 days. It seens |ike that's when
we need to get involved in the process, but we're not. W
getting involved at the end of the day when it's already
been deni ed and appeal ed.

MR TSIOLIS: M. Chairman, | want to
clarify what | nentioned earlier. It may very well be
what we consider to be a surprise, in actuality has been a
policy all along and it is just the opinion of certain
st akehol ders that say it's not. Certain people go before
an i nformal appeal process m ght say, This was never done
before. The reality may be they are just not happy wth
the policy, and it has really been in place for years and
It's just dawning on them There also needs to be a way
of distinguishing those as well so we do really focus on
t hose new policies as opposed to those policies that have
been in place for a while.

CHAl RMAN O HARA: G ven the fact this is
really our mandate and has been for several years, it is
probably a good time to get on the sanme page with the
Departnment, sit down maybe in a stakehol der nmeeting or a
subcomm ttee neeting, and really define the process and
what types of things we feel we should be | ooking at, get
agreenment fromthe Departnent, and then set up a process

goi ng forward where we get those things on the front end
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as the statute applies.

MS. MARTINCIC: VWhich is what | thought
Hal's commttee did for nonths.

MR. G LL: That's exactly what it says. And
the process is the second page of your handout. And |
guess what we are saying is the DEQ did not follow that
process. Judy worked hard with me comng up with this
formand with the second page. W spent a |ot of tine.

We spent numerous neetings. Like | said, this was
originally submtted in the Novenmber Policy Conmm ssion
nmeeting, so it has been going on for a long tine trying to
get this on the Web.

And |'m not saying the Department has not been
working diligently with me to try to get this done to get
this in place. But when things show up that we've never
even di scussed, then that doesn't match the thing. In
ot her words, the bulletin is supposed to be used to get
i nformation out that has been discussed, is understood
that this is the way we think it is going to be. If we
can't reach consensus in the technical subcommttee
meeting, we bring the argunments to the Policy Comm ssion,
we discuss it, and vote on whether or not we believe it
needs to be on the bulletin. That was exactly what it
says in the recommendations and in the second page of your

handout .
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1 CHAI RMAN O HARA: Maybe it woul d be good to
2 get -- | thought you had agreenent -- maybe get sonet hing
3 fromthe Departnment in the next neeting that really
4 clearly defines those things that are policy that this
5 applies to. Maybe it then defines those type of things
6 such as -- | guess it's a statute that's already been
7 there that's being enforced -- those types of things that
8 woul d fall outside of this so that we are very clear on
9 what things we are going to see and what things we are not

10 going to see.

11 MR TSIOLIS: M. Chair, if | my,

12 unfortunately, the perfect exanple -- sonebody that m ght

13 be the perfect exanple is the subject of litigation, is

14 the insurance issue. It may very well be that the

15 Departnment has been acting outside its authority all this

16 time. If that's the case, no matter how nuch we debate

17 t hat policy, no matter what advice conmes fromthe

18 Departnent, it feels that the statute is clear on its face

19 and has an obligation to enforce it as it sees it no

20 matter what we do. So that may not be an exanple of -- on

21 the other hand, it may very well be a vehicle for

22 di scussi on what the Departnment feels is a policy as

23 opposed to is not a policy.

24 CHAI RMAN O HARA: Right. I think that would

25 be a good starting point, to get sone guidance fromthem
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as to what applies and what doesn't, falls outside.

MS. CLEMENT: M. Chairman, it is broader
than policy. It also includes guidelines. |If we have the
Department provide us information, let's make sure we are
as broad as our nmandate is. Thank you.

MR TSIOLIS: If | could make a notion. |t
may be very hel pful for the nmenmbers of this Conmi ssion to
have the counsel for the Comm ssion conme up and expl ain
the interrelation between guidance and policies -- to ne
they are the same, and rules -- and when |egislative rule
or regulation versus an interpretive rule, which is a
policy of guideline, is necessary.

CHAI RMAN O HARA: Woul d she be an
appropriate party for that?

MR. TSIOLIS: Sonmebody at the AGs O fice.
We need sone | egal advice here so everybody understands
exactly what that nmandate is.

CHAI RMAN O HARA: Shall we go straight to
the attorney or should we have naybe a presentation on the
Depart ment what they feel is their reason for denial and
have the attorney --

MR, TSIOLIS: It could be both.

CHAI RMAN O HARA: Do we need to vote on
t hat ?

MR. TSIOLIS: Something to think about.
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CHAl RMAN O HARA: Let's continue this

di scussi on on the next neeting. Maybe we'll have sone

gui dance.
MS. NAVARRETE: M ke, may | make a comment,

pl ease.

CHAI RMAN O HARA:  Sure.

MS. NAVARRETE: | wanted to conment on the
contract formthat's on the bulletin board. W did a
presentation a few nonths back on the waiver form and the
contract formin the Policy Conm ssion. W did it at the
techni cal subcommttee first. It was brought to the
Policy Comm ssion. They were voted on. They were
accepted. And | put the contract form and the waiver form
on the Web site as fornms. And then |I'm sure that |
i nformed you that | was going to put the contract form on
there for your view to see how the bulletin worked, and
that's how that got on there.

And then Hal's comment as to ADEQ s returning

applications on this insurance issue, that's not true.

MR. G LL: It is.

MS. NAVARRETE: |'m not returning any
applications.

MR. Gl LL: We got them

CHAI RMAN O HARA: Can you call her and

settle that?
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MS. FOSTER: Excuse nme, M. Chairman. Can

you provide ADEQ within, |ike, two working days actual
facts and figures? A lot of tinmes we bring up cases that
have been resolved or incidents that have been resol ved
years before and the issues keep com ng back, and we waste
a lot of tinme going over them when sonebody is asked for a
specific case or a specific interpretation and the person
bringing the coment up cannot provide it to ADEQ

CHAI RMAN O HARA: COkay. |I'll talk to you,
Bob, and see if we can get sonme type of presentation in
t he next neeting, nore clarity as to interpretation of
t hat statute.

MR. ROCHA: | woul d suggest maybe you do it
concurrently with the AGs Office because it is very
i nportant that we get those |legal definitions upfront and,
again, going in those legal definitions. And the
responsibility of the Departnment and personnel, as a
public enpl oyee, we have the responsibility we cannot
add -- if we know that there's sonething that was done
I ncorrectly, done incorrectly with approval, know edge of
previ ous personnel or adm nistration, when we find that it
Is in error, it is our responsibility to correct that
| egal interpretation. So that's -- we cannot go agai nst
the law as public enployees. O we are personally liable

and everyone below us is |iable.
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CHAI RMAN O HARA: | don't want to get caught

I n that one exanpl e.

MR. ROCHA: That's why ny comment about the
|l egality of this issue and the one that is on the bulletin
board, whether it was done with approvals from everybody
for years or not is a different issue. Once we determ ne
that's i nappropriate, we need to act.

CHAI RMAN O HARA: Sure. Any other comments
or questions?

Let's briefly -- 9A, ny recollection is that was
an itemfromthe |last nmeeting mnutes. And it deals wth
the applicability of the adm nistrative appeal s process
for those appeals related to statutory -- m ssed statutory
deadl i nes.

| think you addressed that you are getting quite
a few appeals. And you nentioned that you nove themto
the front because you don't want to go to a formal. But
t hey do have adm nistrative rights, formal rights?

MS. NAVARRETE: |It's questionable.

CHAI RMAN O HARA: |Is a policy made -- has
t he Departnment made a determ nation on that? O are you
deci di ng?

MS. NAVARRETE: | am going to have the
attorney answer that.

CHAI RMAN O HARA: Pl ease feel free.
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MS. PASHKOWSKI : Bar bara Pashkowski. There

I's an issue of interpretation with respect to the

di fference between vol unteer and owner-operator and

whet her both of those parties can seek an informl appeal
fromthe Department for failure -- for the Departnent's
failure to respond within the statutory tinme frane.

There is also an issue as to whether a formal
appeal would be the next course of action post the
informal. There has been sonme cases that have gone up.
There's sonme pending issues or matters before the director
on this issue. So it's sort of --

CHAI RMAN O HARA: It is under litigation

MS. PASHKOWSKI: Right. It is under
litigation?

CHAI RMAN O HARA: Great. Any comment,
guestions fromcomm ttee nmenbers? Okay.

Once again, briefly, since we did change
policies, I'll allow sone brief public comments on Item 9.
Anybody? Try to keep it brief and not cunulative. [If it
I's the same point over and over, let's try not to hear it.

MR. KELLEY: Dan Kelley again. 1"l just
limt my conment to 9A. So the Policy Conm ssion --
M . Chairman, the Policy Comm ssion needs to understand
that if -- the DEQ s now current interpretation, as

Bar bara has just explained is, in fact, a policy decision
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of the Department. We have filed nmultiple

failure-to-respond appeal s over the past two to three
years, and only within the last two nonths has the
Department made this policy determ nation that Barbara
just discussed. So this is an exanple of another policy
t hat the Departnent is not bringing before this Conmm ssion
to get the Comm ssion's input on, number one.
Number two, if the director makes a

determ nation that a formal appeal is not the final
vehicle for this process and/or that volunteers,
owner - operators don't have the right to file a formal -- a
failure-to-respond appeal, there will be no licensing tine
frames on this program zero. This agency cane to the
st akehol ders and said, Do not put licensing tinme frames on
our programin rule. W have themin statute. Today they
want to say, No, we don't even have licensing time frames
in statute. That's my comment. Thank you for the tine.

CHAI RMAN O HARA: M. Merrill.

MR. MERRILL: M. Chair, nenbers of the
Comm ssi on, sonme nonths ago | sent -- not nonths, sone
time ago | sent a letter to M. O Hara in regard to a
policy that was inmplenmented -- well, not necessarily
i npl emented by the Departnent. It is Policy
Number 0132. 000 entitled Adm nistrative Case Law Policy.

| 'd asked the chair to go ahead and put it on
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this agenda. 1In talking with M. O Hara, he's indicated

t hat he thought that possibly 9A woul d address that. But
i n subsequent conversations with him he thinks it would

be better to go ahead and specifically put this policy on

1

2

3

4

5 t he agenda for the next Policy Comm ssion neeting.

6 Let me just summarize by telling you what the
7 policy is. It was enacted -- or the issue date of the

8 policy was February 20th, 1998. It was signed off by al
9 of the division directors and the director of the agency.
10 And basically it says, "The policy will|l address appeal abl e
11 agency actions and adm ni strative orders that are not

12 resolved within six nmonths of the filing of the appeal.
13 Longstandi ng cases will be dism ssed fromthe

14 adm ni strative hearing docket and/or resolved by the

15 director and then renpved fromthe adm ni strative case

16 | og. The responsible party for the inplenmentation of this
17 is the Ofice of the Adm nistrative Counsel."

18 To ny knowl edge -- And | have sent an e-mail to
19 Steve Burr. | have talked with him personally about it.
20 | followed up with a letter to the chair, with a letter to

21 the director asking himas to the inplenmentation of this
22 policy because a vast majority of the appeals through this
23 agency conme through the UST program It is an interesting
24 policy that I don't know has been inplenmented. And |

25 think that here's a vehicle that's been in place since
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1998, and it would greatly assist the Departnment in
i dentifying those appeals that have been on the docket for
a lengthy period of time. Thank you.

CHAI RMAN O HARA: Thank you. Any objection

1
2
3
4
5 to putting that on the agenda for the next neeting to
6 di scuss? It is an existing policy that may alleviate sone
7 of the problenms with casel oads of appeals. Any

8 obj ections? Okay.

9 MR. MERRILL: M. Chair, this is on the

10 agency's Web page, so you can access it.

11 CHAI RMAN O HARA: Thank you.

12 Any ot her quick comments on DEQ policy

13 interpretations? M. Pearce.

14 MR. PEARCE: Just a quick question. This --
15 | have got a | ot of questions about this from

16 owner - operators. This formthat was shot out recently,
17 ADEQ St ate Assurance Fund insurance disclosure form did
18 this get discussed in this Policy Comm ssion and approved
19 by this Policy Comm ssion before today? | need to make
20 sure about this. | thought that | heard this was

21 di scussed before today, this form

22 MS. NAVARRETE: \What's the question?

23 MR. PEARCE: Was this form this insurance
24 di sclosure form discussed in this Conm ssion before

25 today? And if so --
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1 CHAl RMAN O HARA: | have not seen it, no.

2 MR. PEARCE: Okay. | have a question on the
3 appeals. | want to make sure | understand this. This is
4 an interesting chart, the 64 informal appeals. It says --
5 t he chart shows a nunber of formal appeals filed fromthe
6 original 64 informal appeals filed for the nonth of

7 Oct ober, Novenber, and Decenber, this pie chart.

8 CHAI RMAN O HARA: John, |'msorry. You are
9 tal ki ng about 9A, the adm nistrative appeals related to

10 statutory deadlines?

11 MR. PEARCE: Yeah, that's part it.

12 CHAI RMAN O HARA: If you want -- if it is

13 part of that topic, you can go ahead and ask the

14 Comm ssion a question. |If you want to hold off for public
15 comment - -

16 MR. PEARCE: | thought this was the pubic

17 comment .

18 CHAI RMAN O HARA: This is just on 9A. Any
19 ot her quick comments on 9?
20 Let's nmove on to Item 10, discussion of agenda
21 items for next nmonth's Conmm ssion neeting.
22 Gail, this was your suggestion. | know we put
23 that on for next neeting. Do you want to --
24 MS. CLEMENT: | have two questions,
25 M. Chairman. One is: How does an agenda item get on the
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1 agenda since as a Comm ssion nenber, | thought it was our
2 duty to suggest itenms. Who makes that final determ nation
3 if it is on the agenda?

4 CHAI RMAN O HARA: | wusually make that

5 decision. | prepare the agenda. M phil osophy, | have

6 di scussed it with other Conm ssion nenbers, we can put

7 anyt hi ng that Conm ssion nmenbers want to see on there, try
8 not tolimt things as long as it is under our mandate.

9 MS. CLEMENT: M. Chairman, nmy concern on

10 t he Techni cal Appeals Panel, as M. Pearce pointed out,

11 there is legislation. Having just served, | think, about

12 a month's worth of duty in the last three nonths, if you

13 take all of the tine for review and witing the technical

14 findings of fact, this is a real issue that's going to

15 af fect what cones in front of the Conm ssion, how the

16 agency oper at es.

17 And so I'ma little dismyed that we' ve del ayed

18 t he discussion of this because with the legislation that's

19 in front of the legislature, if that doesn't pass, then

20 what relief will happen with the Technical Appeals Panel,

21 in particular the nunber of nmenmbers? So | definitely want

22 to make sure this is included in the next neeting, but I

23 woul d al so request that as a new nenber, if we think

24 something is very inportant, we discuss it, it does get

25 i ncl uded on the agenda.
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CHAI RMAN O HARA: Let ne address that.

received a question from Shannon Davis of the Departnment
t o postpone discussion on three issues, and those issues
you will see on -- they were originally on the draft
agenda. And on the final agenda, they were noved back.
She needed time to prepare for those. And also this

Comm ssi on has not been briefed, to ny know edge, at al

on the Technical Appeals Panel. |In order to have an
i nformed discussion, | would like to circulate sone
i nformati on beforehand. | do get those agendas out early.

So if you have a specific coment on the final, we can try
and change it.
MS. CLEMENT: My main concern, just to

reiterate, is that there is not enough nenbers of the

Techni cal Appeals Panel. It is delaying the hearing of
appeals. And if we lose this legislative -- because it is
by statute, the nunmber is dictated by statute. |If we |ose
this legislative period, it will just further delay
appeal s, and the process will beconme nore burdensone.

CHAI RMAN O HARA: \What's the timng right
now on |l egislation to get that -- | assume you are wanting
a recommendation fromthe Policy Conmm ssion?

MS. CLEMENT: Yes, | woul d.

CHAI RMAN O HARA: It woul d be hel pful to get

t hat ?
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VWhat's the timng on that bill, John? If we

wait until next neeting to give a recomendation, wll it
be too late to help that bill?

MR. PEARCE: Yes.

CHAI RMAN O HARA: Do the Conm ssion nenbers
feel it's inmportant enough to schedule a special neeting,
circulate sonme information? And maybe we can either have
a special neeting or a teleconference to recommend t hat
portion of the bill be recomended.

MR. GILL: | don't have a problem

CHAI RMAN O HARA: Would it be helpful to
have that bill? W can have a special neeting. Obviously
it's inmportant enough. | just want to take the
tenperature of the --

MR. TSIOLIS: | amhearing it would be
hel pful .

CHAI RMAN O HARA: Can we get sone
i nformation on it?

MS. CLEMENT: We have the acting chairmn
here today. Perhaps we shoul d ask.

MR. SNYDER: | could provide you with sone
I nfformation on the Appeals Panel. Phil Snyder.

CHAI RMAN O HARA: On the Technical Appeals
Panel, the things she nentioned, the nunber of people, if

we can get that next week and I'll circulate e-mails to
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everyone. We'Ill have a conference call. | think we can
do a neeting by conference, vote and nake a
reconmendat i on.

MR. Gl LL: Maybe an issue on what the
probl ens were, how this would hopefully solve the problem
so we know what we are discussing.

MS. CLEMENT: [I'll work with you,
M. Chairman. Thank you very nmuch.

CHAI RMVAN O HARA:  You bet.

Any other coments on Item A? We'|ll have that
next neeting -- we'll have a qui ck neeting.
|tem B, DEQ presentation of risk-based

corrective action and declaration of environnmental use
restriction, DEUR. As | nentioned, we postponed that. |
don't think DEQ was prepared to make a presentation. |
anticipate having that on the next neeting.

MR. BEAL: |Is that also before the
| egi sl ature right now?

MS. MARTINCIC: Yes. | would like us to
di scuss that on the special neeting, if we can as well,
being that it is down there.

CHAI RMAN O HARA: | will try to get Shannon
to get some information. | will talk to her and try to
get sonething sent to us, at least their position. Be

prepared to discuss that at the next neeting.
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1 Ther esa.

2 MS. FOSTER: In regards to 10B, can ADEQ

3 also include in their presentation information relating to
4 how t hey can provide a |list of site closures under DEURS,
5 have that available to cities because it does seemto be a
6 problemright now of not knowing that a DEUR is conpl et ed.
7 And we just need nmore public notification to cities who

8 have a major inmpact in those DEURs when it relates to

9 ri ght-of-ways and future water production.

10 CHAI RMAN O HARA: Anyone el se prepared to

11 provide information on that to Comm ssion nmenbers so we

12 can make an infornmed decision next week? Anybody el se?

13 MS. NAVARRETE: Conpleted DEURs are on the
14 remedi ati on Web site. Don Stol kets knows where to go to
15 get those in the remedi ati on dat abase.

16 MS. FOSTER. M. Chairman, is there a way

17 there could be, like, an electronically available Iist of
18 what's been closed recently, whether it is a DEUR or not,
19 rat her than go into each individual case?
20 MS. NAVARRETE: | believe that list is
21 avai |l abl e through the remedi ati on dat abase. Let ne check
22 that. |If not, it can be done as a report.
23 CHAI RMAN O HARA: | understand we are going
24 to get information from sonmeone on this issue?
25 MS. MARTINCIC: It is DEQ It is their
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| egi sl ati on.
CHAI RMVAN O HARA:

provi de that.

MS. MARTI NCI C:

MR. McNEELY:

MS. MARTI NCI C:
| egi sl ati on.

MR. McNEELY: You
meeti ng?

MS. MARTI NCI C:

MR. McNEELY:

CHAI RMAN O HARA
different bills, | guess.

Any ot her comments on

| ook at these i ssues and have a
l[tem C, definition of
an SAF application. | put that

exanmpl e of why the current

| think they were passed in Septenber

you'll | ook at those rules,
docunent ation. |
reading, it basically just says
t echni cal
obvi ously is not what
in the current

process, judging

You coul d,
What's the request?

Go over

The speci al

Amanda can do it.

SAF rul es are kind of outdated.

t hey kind of define adequate

am not a | awyer

reports describing the work perforned.

I s defined as adequate docunentation
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Shannon will be the one to

Phil, do that?

t he DEUR

want that at the next

meeti ng.

That's the subject of two

ltems A and B? We w ||
vote probably next week.
adequat e docunentation for
on there really as an

of 1992. And if

obvi ously. But from ny
broken down i nvoi ces and
And t hat

from conments that have
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been described in some of our neetings on sone of the

t hi ngs that have been asked for.
So ny only point was we probably need to revisit

the SAF rules. About a year ago, there was a process

1
2
3
4
5 est abl i shed and many st akehol ders neetings to get those
6 rul es updated. And that was postponed until the

7 corrective action rules would be passed because there may
8 be sonme relationship between those two. And so we

9 probably need to revisit that and have nore neetings and
10 get the SAF rules up to speed. | think that nmay be a good
11 step in mtigating, if not elimnating, a |ot of these

12 appeals that are related to adequate docunentati on.

13 MR. TSIOLIS: M. Chairman, if | just m ght.
14 There may be still in the Departnment's records the | atest
15 version of a straw man that had been published. That

16 woul d be possibly a good place to start. Focusing on just
17 adequat e docunentation, the current SAF rules in so many
18 ways don't reflect the current process.

19 CHAl RMAN O HARA: Sure. | think we have had
20 some di scussion at the |last neeting about what is adequate
21 docunentation. There is certainly disagreement from both
22 sides as to what the Departnent feels they need in order
23 to make the decision and what the regul ated public feels

24 they need to submt. So if we can get those two parties

25 t oget her and make agreenment and have a list of the rules
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of here's what you submt, it is very clear and it is good
gui dance going forward on what should be included in the
application in elimnating a | ot of appeals. At any rate,
that will be on the agenda for the next neeting.
Any ot her issues that anybody would like to see
on the next -- M. Foster.
MS. FOSTER: M. Chairman, | amrea

concerned that we aren't working diligently on rewiting

© 00 N oo o A~ W N PP

the SAF rules right now W heard that it was del ayed due
10 to the corrective action rules. They have been done for a
11 while. | thought that we would progress immediately into
12 SAF rules. | ama little bit concerned right now of the
13 appropriate use of SAF funding when it conmes to submttal
14 of SAF cl ai ns.

15 Normal Iy, when an owner-operator puts in a

16 claim he puts it in for appropriate work that was done or
17 phase of work that was done on a yearly basis. And what
18 |'mhearing is that there is sone inappropriate use of

19 funds of people applying to the SAF fund on a nonthly

20 basis. So every tinme they get an invoice, they submt it
21 rat her than wait for a phase to be done or a year to go

22 by.

23 | f someone is doing that, | would |like to know
24 who they are and why they're doing it if they think every

25 nonth is an appropriate phase because instead of turning




UST Policy Commission Mesting February 26, 2003

Page 128
in one application where the SAF prep work m ght be

$2,000, let's say -- and | don't know what the cost

ceiling is -- the 12 nonths of application are costing the

fund $24,000 just to turn in 12 applications instead of
one.

CHAI RMVAN O HARA: | think that's an
appropriate question. | think you also have to bal ance --

my under standing is balance the need for the fund to save

t hose nonies -- can do fewer applications with a need
of -- particularly in the direct pay for consultants, that
this is their cash flow and their billing. So there has

to be a nechanismfor themto get paid other than 90 or
120 days. No business can go that | ong wi thout being
paid. So |I think there is a balance there that we
certainly need to discuss.

MS. FOSTER: | think if the prep work for
the SAF is nore than what is being collected, that needs
to be | ooked at.

CHAl RMAN O HARA: Sure. There are limts on
that by the co-pay, which | think are 10 percent of the
actual corrective action costs. That's the nost you can
have for SAF reimbursenent cost. There is sone |limt on
it. Certainly | understand it creates an adm nistrative
hassle in the Departnment too. It is certainly an issue we

ought to | ook at.
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1 Any ot her issues that the nmenbers would like to
2 see on the agenda?

3 Move on to Item 11, general call to the public.
4 Pl ease keep -- we are actually past tine.

5 MR, GILL: | would like to make a comment.

6 If we are going to hold the public coment to the end, we
7 are either going to have to agree to wait until the public
8 tal ks or have them after each discussion item because this
9 Conmi ssion isn't here just to hear ourselves talk. W

10 really need to hear from people we are representing.

11 CHAI RMAN O HARA: Absolutely, sure. | think

12 we need to probably keep our agendas to the point where we

13 can finish each item W had several presentations today.

14 That's another reason | tried to nove sone itens back to

15 t he meeti ng.

16 Anybody in the public like to make a quick

17 comment ? M. Beck.

18 MR. BECK: Brian Beck. | actually provided

19 you five witten comments since | thought we were going to

20 go to that particular forum But the biggest one is going

21 back to the insurance issue real quick on the form M

22 guestion is: You are asking for this information. The

23 information is given 30 days. Clains are not going to be

24 processed because of this thing. And what is the use of

25 asking for this information right now?
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| have a nunmber of clients that have received

this particular request for information on insurance

i nformati on we have filed previously; and for sone reason,
the information that was previously filed, and we have
docunented when it was, is no |onger there. And then we
have cl aims being held up asking for information again.

CHAI RMAN O HARA: M. Beck, we are going to
have this issue on the next agenda so if you would bring
t hose comments at that point, it would be appropriate.

M . Pearce.

MR. PEARCE: Just anot her suggestion. You
are going to have a special neeting to tal k about the
Techni cal Appeal s process?

CHAI RMAN O HARA: No. | think the issue is
that there is draft |legislation that is supposed to
correct sonme of the inefficiencies of the Techni cal
Appeal s Panel, and it is necessary for us to have a
recomendat i on.

MR. PEARCE: Let nme suggest you add to your
list of things to take a | ook at the portion of the bil
t hat tal ks about the Policy Conm ssion that you sit on,
and perhaps you can take a |l ook at that as well. That
woul d seemto be maybe a good idea to have you people
evaluate that part of the bill since it is about you.

CHAI RMAN O HARA: We'll ook at the entire
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1 bill.
2 MR. PEARCE: [|'Ill just note the third piece
3 of the bill is going to survive. | do want to say this to
4 M. Jones. Your point is well taken about "deny." That
5 was bad crafting, and that is com ng out of the bill along
6 with a bunch of other issues that are deened to be
7 of fensive. This bill is going to becone a bill that's
8 much, nmuch nore noderate in scope in sonme of issues than
9 it looks right now. | just want you to know that. Your

10 poi nt about "deny" was a very good one.

11 CHAI RMAN O HARA: Direct those to us.
12 MR. PEARCE: And you are right. Anyway,
13 this bill will have about four or five issues init. And

14 two of them we have nentioned. A third one is the topic
15 of 10C, what you submt that's adequate and resol ves that
16 conflict between the rules and sonme interpretations that

17 are bei ng made.

18 CHAI RMAN O HARA: Thank you, John

19 Any ot her comments fromthe public?

20 MR. TREMBLY: Jeff Trenbly, for the record.
21 | just wanted to note sonmething that if the Policy

22 Comm ssion does get involved in this insurance discussion,
23 t hat one of the mandates as read this norning by
24 M. MNeely was the Conm ssion's eval uation or

25 recomendati on of dates to phase out the SAF and transfer
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1 responsibility for corrective action costs to the private
2 I nsurance industry. That's one of the Comm ssion's
3 mandates. |If you get into the insurance discussion,

4 certainly take that into consideration.

5 CHAI RMAN O HARA: Thank you.

6 Any ot her comments? State your nane for the

7 record, please.

8 MR. KELLEY: Dan Kelley commenting again.

9 Unfortunately, | have a | ot of comments to make and that's
10 driven by this new structure of public comment procedure.
11 | won't abuse the Conmission's tine today to go through
12 all of this. | will just stick with my comments on the
13 structure of the public comment procedure. When we nove
14 all public comment to the very end of the agenda, as we
15 are today, that does nothing but marginalize the public
16 coment, and here's why.

17 The ADEQ has had endl ess opportunity to stand up

18 here and present its version of events, its side of the

19 story, its propaganda. Stakehol ders who provide this

20 Comm ssion with the other side of the picture are now

21 mar gi nal i zed. And everyone in this roomwants to | eave

22 I mmedi ately. Nobody wants to hear ne tal king. Nobody

23 wants to hear these comments. The comments are conpletely

24 mar gi nal i zed.

25 | ask this Comm ssion to please reconsider this
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i ssue on the next agenda whether we are going to
mar gi nali ze the public in this process or include themin
this process.

CHAI RMAN O HARA: Dan, if you woul d have
been here, you would have understood. Let me reclarify
for everybody. W are going to take public coment on
every agenda item That's going to be via a speaker slinp.
We are not going to automatically add public comment to
every single itemas it has been done in the past. It is
going to be a discretion basis, and it is going to be
based on speaker slips. You will have an opportunity to
speak. You just have to submt a slip prior to having
t hat neeti ng.

MR. KELLEY: Every time | raised ny hand
today and wasn't recogni zed, at the next neeting | would
be able to speak on that issue because | would have put in
a speaker slip?

CHAI RMAN O HARA: Absol utely.

MR. KELLEY: That's fine. There is no

speaker slips avail able.

CHAI RMAN O HARA: | understand. That's why
we bent the rules today. It is a new process that was
voted on at the very beginning and going forward. | have

t hat process in place.

MR. KENNEDY: John Kennedy. Does that nean
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now t hat Judy can't stand up and answer when she feels

like it? Bob can't interject when he wants?

CHAI RMAN O HARA: Part of that --

MR. KENNEDY: WIIl it be that speaker slips
will be required for every nmenber other than the
Comm ssion to speak?

CHAI RMAN O HARA: Part of that, for both
your benefits, | don't think either one of you were here,
however, you do not direct coments to any ot her menbers.
You direct comments to the Conmm ssion nmenbers. And then
if it is appropriate, we can ask Judy to answer the
question, if she feels. For you to exam ne her or ask
guesti ons, she may not be prepared for.

MR. KENNEDY: |'m just saying there was
i nteraction.

CHAI RMAN O HARA: The chair recogni zes
speakers. |If you are recognized, you are able to speak.

MR. KENNEDY: Okay.

CHAI RMAN O HARA: Any ot her coments?
Great. Moving on to -- Let's go back to that
vi ce chai r manshi p.

Announcenent, next nmeeting is March 26th, in
this roomat 9:00 o'clock. Actually, we are going to have
a nmeeting next week. | will circulate e-mails to you guys

and find out what's best for your schedules. W can
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either nmeet in person or nmeet via teleconference. | would
li ke to get your input on that.

W t hout objection, neeting adjourned. Meeting
adj ourned. Thank you.

1
2
3
4
5 (Wher eupon, the proceedi ngs adjourned at
6 12:11 o'clock p.m)

;

8

9
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